
 

 

 

 
 
February 4, 2015 
 
 
Dear Large Community Foundation Leaders,  
 
 
Thank you for inviting me to participate in your meeting later this month in La Jolla. I’m looking 
forward to discussing with you the current state of play on Capitol Hill, the challenges and 
opportunities for Community Foundations, alternative strategies for both protecting and advancing 
the interests of Community Foundations, and the Council’s active role in this nuanced environment. 
 
I’ve identified several documents that might be helpful as you prepare for the meeting. 
 
2014 was a significant year in the long road to tax reform. Ways & Means Chairman David Camp, 
who retired in December, issued a “tax reform discussion draft” mapping his vision for a re-
engineered Code. The draft includes over 20 provisions that would impact charitable organizations. 
I’ve attached an outline that briefly describes the provisions. Of course, the requirement for a five-
year payout of donor advised funds has received strong – and warranted – criticism, including the 
Council’s aggressive pushback. Beyond the specific language of provisions, we see troubling themes 
including a strong skepticism about endowed funds (or funds designated for long-term 
philanthropic investment) and whether they are valuable to our society. While this bill will not 
advance in its entirety, it is nonetheless important because it provides a menu of tax reform 
provisions for consideration, and includes “scores” (estimations of Federal revenue loss or gain 
associated with each provision) offering an appealing list for tax writers. And, the themes and 
motivations for the provisions persist. 
 
Our effective engagement on Capitol Hill depends on navigating the political environment. This 
Congress, the House and Senate are both controlled by Republicans. It remains to be seen how this 
will play out over the next two years – will we see meaningful progress on issues or continued 
political stalemates? I came across an article in a recent issue of National Journal that I think 
provides an interesting perspective on how the GOP has gained its current edge, what might 
happen in this “seesaw” of political control, and what might lie ahead for the 2016 elections. 
 
Our effective engagement on Capitol Hill also rests on a strong, persuasive, indisputable narrative 
on the important – indispensable – role that Community Foundations play in every state and every 
Congressional district across the country. The current narrative about Community Foundations 
often devolves to defining you by a single tool (donor advised funds) and not by WHO you are, the 
work you do, the impact you have. These are the characteristics that define and are distinctive to 
community foundations, but have become muddied in the debate around donor advised funds. It is 
critical to move beyond the “big pot of money" misperception about Community Foundations. As I 
consider the most effective narrative, I’ve found it particularly helpful and inspiring to review the 
history of American philanthropy. Since the founding of the American colonies, communities have 
organized resources that invest in their immediate and long term needs. All levels of government 
recognize philanthropy as a partner in investing in civil society. The balance of this partnership 
changes over time, and we are now in a moment when the value of American philanthropy is being 



2 
 

challenged. Community Foundations hold a special role within American philanthropy because they 
best represent philanthropy for the community and from the community. It is now more important 
than ever that we unite to demonstrate the strengths and limitations of American philanthropy. I’ve 
included a book chapter entitled, “American Foundations: Their Roles and Contributions to 
Society,” by David C. Hammack and Helmut K. Anheier, that provides valuable perspective. 
 
I’d like to shift to National Standards. Because Community Foundation leaders take their 
commitment to community seriously, your organizations created an accreditation program 
demonstrating your willingness to go above and beyond what the law requires to prove you strive 
for operational excellence. National Standards for U.S. Community Foundations™ were created over 
ten years ago, in part as a response to pressures on the field. Many of you were the thought leaders 
behind the National Standards, and your leadership is as important today as it was then.   
 
The Council believes that Standards are a critically important element of our challenge to 
Congressional (and State) actions to constrain Community Foundations. Especially in a Republican-
led House and Senate, a peer-driven, self-regulatory accreditation program that reflects both legal 
requirements and best practices presents an appealing alternative to statute and regulation. 
National Standards followed after the 1980 Council on Foundation Guiding Principles for 
Grantmakers. I’ve included two documents on Standards. 
 
Finally, as noted, Community Foundations and donor advised funds have been scrutinized in earlier 
sessions of Congress. We should view this current iteration as yet another chapter of these 
challenges. It is critical as we continue our efforts to protect and advance Community Foundations 
to take counsel from and build upon our past experiences. A review of activities going as far back as 
20 years illustrate that the stress remains in many ways the same. It’s important to have a firm 
grasp on the elements of the debate that are similar to past debates, and to assess how today’s 
environment is analogous or distinct.   
 
With that in mind, I am sharing with you an abbreviated timeline of earlier activities related to 
DAFs. In the early 2000s, significant efforts were undertaken by the Council and the Community 
Foundation Leadership Team (CFLT), including a draft proposal. And Congressional tax writers 
issued a discussion draft. I’ve included the 2004 Staff Discussion Draft on Exempt Status Reform 
and the Council’s response to the draft. While many of you have seen these materials before, 
especially because you were on the frontlines of the early 21st century reform debate, I include 
them to refresh our collective memory and to share this information with our new leaders. I’m very 
interested to hear more about your contribution to our past efforts and how we can build on 
decades of strong advocacy and self-regulation to craft our current policy strategy. 
 
I look forward to seeing you later this month. 
 
Sincerely,  

 
 
 
 
 

Sue Santa 
Senior Vice President of Public Policy and Legal Affairs 
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Provisions Affecting Exempt Organizations 

On February 26, 2014, House Ways and Means Committee Chairman Dave Camp (R-MI-4) released his 
comprehensive tax reform proposal. Intended as a discussion draft for Members of Congress, the plan 
makes changes to nearly every aspect of the tax code and impacts every sector of society—from 
multinational corporations and small businesses, to individual taxpayers, to nonprofit organizations. 
Among these numerous changes are provisions that impact nearly every type of tax-exempt 
organization, including foundations; some that will strengthen the sector and others that will inhibit our 
ability to advance the common good. 
 
The Council on Foundations applauds the Chairman for putting forth a concrete plan to undertake 
much-needed comprehensive tax reform. We recognize that this proposal will become a critical starting 
point for future tax reform conversations. It is therefore imperative for the philanthropic community to 
be actively engaged in today’s debates—to demonstrate support for provisions in the bill, to express 
opposition, and to craft and negotiate changes to those provisions that we oppose—because this 
language will have a profound influence on the tax code of the future.  
 
The Council will continue to engage our members and other partners in the field to assess each 
provision and ensure that we put forward the best possible framework for the sector for future tax 
reform.  
 

INDIVIDUAL GIVING INCENTIVES 

2 percent floor on the charitable deduction  

Under the Chairman’s proposal, an individual’s charitable contributions could be deducted only 
to the extent that they exceeded 2 percent of an individual’s adjusted gross income (AGI), 
known as a deduction “floor.” This proposal, combined with a higher standard deduction that 
would drastically reduce the number of taxpayers who choose to itemize and a phase-out of 
itemized deductions, could cause a decline in charitable giving—particularly for those donors 
who make smaller gifts. 

 
AGI limitations  
 

The bill proposes to harmonize at 40 percent the 50 percent limitation for cash contributions 
and the 30 percent limitation for contributions of capital gains property to public charities and 
certain private foundations. Also, the 30 percent contribution limit for cash contributions and 
the 20 percent limitation for contributions of capital gains property that apply to organizations 
not covered by the current 50 percent limitation rule would be harmonized at a single limit of 25 
percent.  
 
This means that contributions to organizations not currently covered by the 50 percent 
limitation rule would be allowed to the extent they do not exceed whichever is less, (1) 25 
percent of AGI or (2) the excess of 40 percent of AGI for the tax year over the amount of 
charitable contributions subject to the 25 percent limitation. 
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Extension of deduction to April 15th of the calendar year  

This provision would allow individual taxpayers to deduct charitable gifts made after the close of 
a tax year but before April 15th, the calendar year deadline for the filing of tax returns.  

 
Repeal of Pease Limitation on itemized deductions 
  

Chairman Camp’s proposal repeals the Pease Limitation on itemized deductions. Under current 
law, the Pease Limitation reduces the total amount of otherwise allowable itemized deductions 
by 3 percent of the amount by which AGI exceeds a certain threshold for certain high-income 
tax payers.  

 
Phase-out of itemized deductions for certain taxpayers; increase in standard deduction 
 

The Chairman’s plan phases out itemized deductions for taxpayers starting at $250,000 for 
singles and $300,000 for married taxpayers filing jointly, and consolidates the basic and 
additional standard deductions into a single standard deduction of $22,000 for joint filers (and 
surviving spouses) and $11,000 for other individual filers. Single filers with at least one qualifying 
child could claim an additional deduction of $5,500, regardless of whether or not they itemize 
deductions.  
 
As a result of the proposed increase to the standard deduction, Chairman Camp estimates that 
95 percent of taxpayers would choose the standard deduction, a significant decrease from the 
one-third of taxpayers who itemize under current law. The proposal maintains the charitable 
deduction but reduces its value with the 2 percent floor. But, as with current law, under the 
proposal only those taxpayers who itemize—5 percent, according to the Chairman’s 
prediction—will be able to take advantage of the deduction.  
 

Gifts of property 
 

Chairman Camp’s proposal limits the amount of a charitable deduction for most types of 
property gifts to the adjusted basis of the property. It limits the deduction to the fair market 
value of the property minus any ordinary gain that would have been realized if it was sold at fair 
market value, for the following types of property: 
 

 Tangible property related to the purpose of the organization; 

 Any qualified conservation contribution; 

 Any qualified inventory contribution; 

 Any qualified research property;  

 Publicly traded stock. 
 

IRA charitable rollover and other “tax extenders” 
 

The bill does not include the IRA charitable rollover provision, which expired at the end of 2013 
along with the other “tax extenders” provisions.  
 
However, it does make permanent the conservation easement deduction. Deductions for 
conservation easements are limited to 40 percent of AGI, but farmers and ranchers would still 
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be allowed a charitable deduction of up to 100 percent of AGI for property used in agricultural 
or livestock production. The bill expressly disallows a deduction for land reasonably expected to 
be used as a golf course. 

 

PRIVATE FOUNDATIONS 

 

Private foundation excise tax simplification  

The bill simplifies the current two-tiered excise tax to a flat rate of 1 percent. It also removes the 
current exclusion for exempt private operating foundations, making them subject to the excise 
tax for the first time.  

 
Tax on self-dealing  
 

An excise tax of 2.5 percent would be imposed on a private foundation when the self-dealing tax 
is imposed on a disqualified person. The tax rate would be 10 percent for cases in which the self-
dealing involves the payment of compensation. Additionally, foundation managers would no 
longer be able to rely on the professional advice safe harbor. 

 

COMMUNITY FOUNDATIONS 

 

Five year payout requirement for donor advised funds  

The proposal would assess a 20 percent excise tax on public charities that fail to make “eligible 
distributions” (defined as a distribution to a public charity) from donor advised funds (DAFs) 
within 5 years. This means that organizations maintaining DAFs will need to payout all DAF funds 
within five years of receipt, or pay the 20 percent annual tax. Current law permits community 
foundations and other philanthropic organizations to hold and manage DAFs indefinitely and 
make investments into the community over a prolonged period of time. 
 

ALL FOUNDATIONS 

Repeal of Type II and Type III supporting organizations  

The plan proposes to eliminate Type II and Type III supporting organizations. This means that 
organizations that support public charities would need to qualify as a supporting organization 
that is operated, supervised, or controlled by a publicly supported organization (i.e., a Type I 
supporting organization), or they would be treated as private foundations. Any new entities 
seeking to organize as supporting organizations would need to qualify as Type I supporting 
organizations to be eligible for tax-exempt status. 

 

Changes to the treatment of certain unrelated business income  

The proposal expands the circumstances under which the Unrelated Business Income Tax (UBIT) 
is triggered and changes the manner in which it is calculated by ending aggregate calculations 
for the net unrelated taxable income of an unrelated trade or business. This means that 
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organizations utilizing a variety of sources of income may see their tax liability increase as more 
of these activities trigger UBIT. Specifically, the bill: 
 

 Imposes a 5 percent penalty on managers when an accuracy-related penalty is applied 
to the organization for any substantial understatement of UBIT; 

 Clarifies that UBIT applies to all organizations that are exempt under Section 501(a); 

 Applies UBIT to all name and logo licensing royalties; 

 Ends aggregate calculations for the net unrelated taxable income of unrelated trade or 
business activities; 

 Applies UBIT to income from fundamental research that is not made available to the 
public; 

 Repeals the UBIT exception for acquisitions of distressed property; 

 Limits a charitable deduction for contributions made to other tax-exempt organizations 
to 10 percent of the contributing organization’s unrelated business income—regardless 
of whether the organization is a corporation or a trust; 

 Applies UBIT to the gain or loss from the sale or exchange of distressed property 
acquired by a tax-exempt organization from a financial institution that held the property 
in receivership or conservatorship or as a result of a foreclosure; 

 Increases the specific deduction against gross income subject to UBIT for all tax-exempt 
organizations to $10,000; 

 Modifies when UBIT is triggered by sponsorship at a recognized event. If the 
sponsorship refers to the sponsor’s product lines, it is considered advertising subject to 
UBIT; and, if an organization receives more than $25,000 in qualified sponsorship 
payments for any one event, the sponsor’s name or logo can only appear proportionate 
to other donors or UBIT will apply. 

 
Electronic filing of all Form 990s  

The bill requires all tax-exempt organizations required to file Form 990s to file these returns 
electronically, and for the IRS to make the returns publicly available electronically. As with 
former Senator Max Baucus’s (D-MT) tax reform discussion drafts, the Camp bill provides 
transition relief (a “phase-in”) for small organizations that are not currently required to file 
electronically. It also doubles the daily penalties imposed upon an organization or managers 
who fail to file information returns on time. This requirement would have particular 
consequences for small nonprofits and private foundations, which could face significant new 
costs associated with e-filing.  
 

Excise tax on excess executive compensation  
 

Chairman Camp proposes a 25 percent excise tax on executive compensation in excess of $1 
million paid to any of a covered organization’s five highest paid employees for the tax year. The 
excise tax would apply to all income, benefits, and severance packages, except for payments to 
a tax-qualified retirement plan and amounts that are excludable from the executive’s gross 
income. Once an employee qualified as a covered person, the excise tax would apply to any 
compensation in excess of $1 million paid to that person going forward.  
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OTHER PROVISIONS AFFECTING TAX-EXEMPT ORGANIZATIONS 

 
Intermediate sanctions for excess benefit transactions 

 
This provision imposes a 10 percent tax on an organization when an excess benefit tax is 
imposed on a disqualified person, if an organization fails to follow reasonable standards of due 
diligence. It also overrides a Treasury regulation by eliminating a presumption of an 
organization’s reasonableness. The tax would be applied beyond public charities, to labor, 
agricultural, and horticultural organizations under 501(c)(5) and 501(c)(6). Further, managers 
could no longer rely on the professional advice safe harbor. 

 
501(c)(4) organizations 

 
The bill requires new 501(c)(4) organizations to notify the IRS prior to commencing operations, 
or be subject to penalties. The bill also extends declaratory judgment relief to 501(c)(4)s for 
controversies involving their initial or continuing qualification as social welfare organizations. It 
also restricts donation reporting for 501(c)(4)s, only requiring them to report (on Schedule B 
only—not publicly) donors who both (1) contribute $5,000 or more (in money or property) 
during the current tax year, and (2) are either an officer or director of the organization or one of 
the five highest compensated employees of the organization for the current or any preceding 
tax year.  
 
Finally, it requires the IRS to apply the current standards and definitions to determine whether 
an organization is operated exclusively for the promotion of social welfare—prohibiting Treasury 
from implementing the proposed rules on 501(c)(4) political activity. 
 

Excise tax on certain private colleges and universities  

The bill imposes a 1 percent excise tax on the net investment income of many private colleges 
and universities, similar to the private foundation excise tax. The tax would apply to those 
private colleges and universities with investment assets that exceed $100,000 per full-time 
student. To date, this type of excise tax, while applicable to private foundations, has not been 
applied to colleges and universities.  

 
Deduction for college athletic event seating rights  

 
This provision repeals a special charitable deduction of 80 percent of the amount paid for the 
right to purchase tickets to college athletic events. 

 
Deduction for income from intellectual property 
 

This provision disallows income from intellectual property contributed to a charitable 
organization as an additional charitable contribution, but maintains the deduction for the 
contribution of the intellectual property. 
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Repeal of tax-exempt status for professional sports leagues  
 

The bill makes professional sports leagues ineligible for 501(c)(6) tax exempt status. Amateur 
sports leagues would continue to qualify as tax-exempt. 
 

Repeal of tax-exempt status for qualified property and casualty insurance companies and 
qualified health insurance issuers 
 

This provision repeals tax exemption for these types of organizations. 
 

Exempt status limited for workmen’s compensation insurance organizations 
 

This provision limits tax exempt status for workmen’s compensation insurance organizations to 
those organizations who provide only the workman’s compensation insurance required by state 
law. 

 



THE EMERGING
REPUBLICAN ADVANTAGE

The idea of an enduring Democratic majority was a mirage. How the GOP gained an
edge in American politics—and why it’s likely to last.

E
BY JOHN B. JUDIS

ver since the Republican triumph in November, Democrats
have been casting around for rationalizations. One theory,
espoused by President Obama, blamed the party's dramatic
loss on the simple fact that too many Senate races had taken

place in conservative states. "This is probably the worst possible group
of states for Democrats since Dwight Eisenhower," Obama remarked on
Election Day. Other analysts pointed to the "sixyear itch"—which often
condemns the party of a secondterm president to defeat during the
midterm elections. Still others chalked up the results to the fact that
midterm elections (with their low turnout) inherently favor Republicans,
while presidential elections (with their high turnout) inherently favor
Democrats. "We have two separate Americas voting every two years,"
wrote Markos Moulitsas Zuniga, the founder of Daily Kos. "And
Democrats can win easily with the one, and Republicans can win easily
with the other."

Indeed, in the wake of the midterms, the Center for American Progress optimistically predicted
that, if 2016 voting patterns resemble those from 2012, the rising number of voters of color "will
not only make it easier for Democrats to win states that they previously won in 2012. These
demographic changes are also creating an opportunity for Democrats to win back states they
lost in 2012."

None of these observations are wrong, as far as they go. It is undeniable, for instance, that the
current Democratic coalition does better in presidential years than it does in midterm elections.
Yet all of these explanations have a common problem: They obscure the possibility that 2014
was not an isolated event but rather the latest manifestation of a resurgent Republican
coalition.

American parties routinely go through periods of ascendancy, decline, and deadlock. From



1896 to 1930, the Republican Party reigned supreme; from 1932 to 1968, the New Deal
Democrats dominated; following a period of deadlock, the Reagan Republicans held sway
during the 1980s. After the parties exchanged the White House, Democrats appeared to take
command of American politics in 2008. In that election, Obama and the Democrats won not
only the White House but also large majorities in the Senate and House, plus a decided edge
in governor's mansions and state legislatures.

At the time, some commentators, including me, hailed the onset of an enduring Democratic
majority. And the arguments in defense of this view did seem to be backed by persuasive
evidence. Obama and the Democrats appeared to have captured the youngest generation of
voters, whereas Republicans were relying disproportionately on an aging coalition. The
electorate's growing ethnic diversity also seemed likely to help the Democrats going forward.

These advantages remain partially in place for Democrats today, but they are being severely
undermined by two trends that have emerged in the past few elections—one surprising, the
other less so. The less surprising trend is that Democrats have continued to hemorrhage
support among white workingclass voters—a group that generally works in bluecollar and
lowerincome service jobs and that is roughly identifiable in exit polls as those whites who have
not graduated from a fouryear college. These voters, and particularly those well above the
poverty line, began to shift toward the GOP decades ago, but in recent years that shift has
become progressively more pronounced.

The more surprising trend is that Republicans are gaining dramatically among a group that had
tilted toward Democrats in 2006 and 2008: Call them middleclass Americans. These are
voters who generally work in what economist Stephen Rose has called "the office economy."
In exit polling, they can roughly be identified as those who have college—but not postgraduate
—degrees and those whose household incomes are between $50,000 and $100,000.
(Obviously, the overlap here is imperfect, but there is a broad congruence between these
polling categories.)

The defection of these voters—who, unlike the white working class, are a growing part of the
electorate—is genuinely bad news for Democrats, and very good news indeed for
Republicans. The question, of course, is whether it is going to continue. It's tough to say for
sure, but I think there is a case to be made that it will.

AMERICAN POLITICAL parties are informal coalitions of interest groups, social and economic
classes, nationalities, and regions. When a voting bloc shifts from one party to another—or
when a voting bloc within a party changes in size—it can often spell the beginning or end of a
party's dominance. The GOP's success in the 1980s, for instance, was driven in large part by
the movement of white workingclass voters out of the Democratic Party and into the



Bill Clinton won a narrow plurality of middleclass voters in 1992 and 1996.  (Dirck Halstead/The LIFE Images
Collection/Getty Images)

Republican Party—in the North as well as the South. Meanwhile, the success of the
Democrats in the 1990s and in 2006 and 2008 was based on the growth of the minority vote
(from 13 percent of the electorate in 1992 to 26 percent in 2008); the continuing movement of
women, particularly single women, into the Democratic column; and the support of
professionals, who were once the most Republican of occupational groupings. (Professionals
range from nurses and teachers to doctors and architects; in exit polls, they can be identified
roughly as voters who possess postgraduate degrees.)

But the Democratic success of recent decades was not based only on shifts among minorities,
women, and professionals. To win elections, Democrats have still needed between 36 and 40
percent nationally of the white workingclass vote—which, in practice, meant totals in the
twenties or even the teens in the South, and nearmajorities in many Northern and Western
states. At one time, unions had provided a link between many of these voters and the
Democratic Party. This advantage started to dwindle in the 1970s as privatesector unions
began to shrink. Nevertheless, on a promise of prosperity, Bill Clinton got about 40 percent of
the white workingclass vote in 1992 and 1996, and Obama got 40 percent in 2008.

Democrats also needed to hold their own among middleclass voters. Reagan and George W.
Bush handily won this demographic, but Clinton won a plurality of these voters in 1992 and
1996, and Obama won voters with college (but not postgrad) degrees by 50 percent to 48
percent in 2008. In House races in 2006, Democrats split these voters, then carried them 49



percent to 47 percent in 2008.

From the 2008 to the 2012 presidential elections, Democrats maintained their core coalition—
the Hispanic vote for Obama even went up 4 percentage points in 2012—but their support
among both white workingclass and middleclass voters began to shrink. After getting 40
percent of the white workingclass vote in 2008, Obama got only 36 percent in 2012. And after
winning collegebutnotpostgrad voters and middleincome voters in 2008, he lost both groups
to Mitt Romney, by 51 percent to 47 percent and 52 percent to 46 percent, respectively.

The drop in midterm House races was even more precipitous. Democrats slid from 44 percent
of the white workingclass vote nationally in 2006 to only 34 percent in 2014, and from a 49
percent49percent split among collegeeducated voters in 2006 to a 54percent44percent
loss among these voters in 2014. They also dropped from a 50percent48percent advantage
among middleincome voters in 2006 to a 54percent44percent deficit in 2014. Of course,
Republicans have benefited from redistricting and from the concentration of Democratic voters
in metro areas, but the Democratic losses among white workingclass and middleclass voters
are a prime reason that Democrats have had, and will continue to have, difficulty retaking the
House.

The shift of these voters played a role in some of 2014's more surprising Senate races. In
Colorado, where Democrat Mark Udall was upended by Cory Gardner, Udall lost 7 percentage
points among white workingclass voters from his 2008 victory over Robert Schaffer; 8 points
among collegeeducated voters; and 11 points among voters making between $50,000 and
$100,000. You might be tempted to write that off as the difference between running for the
Senate in a presidential election year (2008) and in a midterm year (2014)—but consider that,
from 2008 to 2012, Obama lost 8 points in Colorado among collegeeducated voters.

In Virginia, where highly favored Democrat Mark Warner eked out a win over underfunded
lobbyist Ed Gillespie, Warner's totals among white workingclass and middleclass voters
plummeted between 2008 and 2014. He lost 25 points among white workingclass voters, 16
among collegeeducated voters, and 24 among middleincome voters. Here again, these
results can't be dismissed entirely as a presidentialversusmidterm phenomenon. In 2008,
Obama won collegeeducated voters in Virginia by 50 percent to 49 percent and middle
income voters by 54 percent to 46 percent. He lost both groups in 2012.

In governor's races, the Republican edge among middleclass voters helped explain several
surprisingly easy victories. In Wisconsin, incumbent Republican Scott Walker increased his
advantage among middleincome voters from 56percent44percent in 2010 to 57percent42
percent in 2014. In Ohio, incumbent Republican John Kasich increased his edge among voters
with college, but not postgrad, education from 59percent38percent in 2010 to 64percent32



percent. In Illinois, a dependably blue state, the shift of middleclass voters was a key factor in
Republican Bruce Rauner's win over incumbent Democrat Pat Quinn. Rauner won college
educated voters by 60 percent to 36 percent—a 12point shift from Quinn's margin in 2010.

Overall, Democrats have continued to get a lower percentage of the vote among white
workingclass voters than among middleclass voters. But during the Obama years, middle
class voters have moved away from the Democrats at a comparable—and, in a few instances,
such as the Senate race in Colorado, a higher—rate than white workingclass voters.

And while the white workingclass vote has steadily shrunk as a percentage of the electorate,
middleclass voters—as defined by education and income—have grown. In the 1980
presidential election, the white working class made up about 65 percent of the electorate; by
1988, it was 54 percent; by the 2008 election, it was just 39 percent. Ruy Teixeira and John
Halpin estimate that by 2020, it'll be 30 percent of the electorate. On the other hand, voters
with college degrees but not postgraduate degrees went from 26 percent of the electorate in
2004, to 29 percent in 2012, to 31 percent in the last election. And according to census
estimates, turnout among middleclass voters is 10 percentage points or more higher than
among workingclass voters. So middleclass voters are a force to be reckoned with.

The core swing voters within the middle class are whites, who make up 70 to 75 percent of this
group; but the voting patterns of minorities in this income bracket don't necessarily mirror the
overall minority vote. The two most rapidly growing minority groups are Hispanics and Asians.
According to a Pew study of the 2012 elections, Hispanic support for Obama was 13
percentage points lower among those with a college degree than among those without a
college degree; and it was 23 points lower among those making more than $50,000 than
among those making less than $50,000. (There is no comparable polling among Asian voters,
but they are more likely to be collegeeducated and have higher incomes than other minorities
—and than white voters. They recoiled against Romney in 2012, probably due to his anti
immigration rhetoric, but split their vote evenly in 2014 House races.)

Some Democrats believe that the party's support among millennial voters—the 18to29year
olds who first went to the polls in the 2000s—and their successors can mitigate any losses
among other groups. It is true that these voters were an important part of the original Obama
coalition, but they are not quite as enthusiastic about the Democrats as they once were. In
2006, 60 percent of young voters backed Democrats in House races; that number hit 65
percent in 2008, fell to 60 percent in 2012, and slid to 54 percent in 2014. Moreover, an
ongoing study by the Harvard Institute of Politics has found a steady deterioration in young
voters' support for Democrats since its peak in 2008. "Our recent polling," the study wrote last
fall, "shows that on a wide range of issues and questions, young voters ... now look very much
like the electorate at large—pessimistic, untrusting, lacking confidence in government."



TO MAKE AN educated guess about whether these trends will continue, it helps to look at how
the white working class and middle class have behaved historically. White workingclass voters
began defecting from the Democratic Party in 1968. Initially, this was in response to civilrights
legislation and Lyndon Johnson's War on Poverty. But soon their opposition to government
action on behalf of blacks had crystallized into a general opposition to government spending
and taxes. According to a Democracy Corps study, white workingclass voters overwhelmingly
agree—by 12 percentage points more than the average voter—with the statement: "When
something is run by the government, it is usually inefficient and wasteful."

For their part, middleclass voters have long been mistrustful of government. In a 2010 study
based on the extensive General Social Survey conducted semiannually by the National
Opinion Research Center, political sociologists Leslie McCall and Jeff Manza found that those
with college but not postgrad degrees exhibited more marked opposition than any other
educational grouping to government spending, and to policies that promised to redistribute
income from the rich to the poor.

Before the Great Depression, middleclass voters had been a stalwart Republican
constituency, and they moved back toward the Republican fold after World War II. They
supported Reagan in 1980 in the wake of Carterera stagflation and the tax revolt that began in
California in 1978. Reacting to the 1991 recession, a plurality narrowly favored Bill Clinton in
1992 and 1996, but they began drifting to the Republicans in 2000 and favored Bush by 58
percent to 42 percent in 2004. In 2008, in the wake of the Iraq War and the Great Recession,
they supported Obama; but in 2010—angry about Obama's stimulus program and believing
that the Affordable Care Act had cost too much without truly benefiting them—they once again
began returning to the Republican camp.

Middleclass voters tend, on average, to be more socially liberal than white workingclass
voters, and they have punished Republicans for taking harshly conservative stands on social
issues. In the 2012 Senate race in Missouri, for instance, Democrat Claire McCaskill, running
against antiabortion crusader Todd Akin, was able to win collegeeducated voters by 50
percent to 44 percent after losing them by 53 percent to 43 percent to Republican Jim Talent in
2006. She edged Akin among voters with household incomes between $50,000 and $100,000
after losing them, too, in 2006. (Perhaps some of this was due to the difference between a
midterm electorate and a presidentialyear electorate; but some of it was almost certainly due
to Akin's infamous comments about "legitimate rape," which caused him to go from leading to

If Republicans are smart, they will nominate for president
someone in the mold of George W. Bush in 2000.



trailing in the polls.)

Yet while middleclass voters are generally socially liberal, they oppose candidates on this
basis only when those candidates take extreme positions. And so, when Republican politicians
have softpedaled their views on abortion or guns or immigration, middleclass voters have
largely ignored these issues in deciding whom to back—reverting to their natural tendency to
focus on topics like taxes, spending, and the size of government. In 2014, Democrats in
Arkansas, Colorado, Maryland, Ohio, and Virginia learned this the hard way when they
centered their campaigns on their opponents' opposition to abortion rights or gun control—and
lost.

Middleclass voters also tend to be less populist than white workingclass voters when it
comes to blaming Wall Street and the wealthy for the economy's ills. As a Washington Post
poll showed last October, middleclass voters are less likely than white workingclass voters or
professionals to agree that America's system "favors the wealthy." Many of them work for
businesses where their own success is bound up with the company's bottom line. That makes
them less susceptible than white workingclass voters or professionals to Democratic taunts
about the "1 percent."

How middleclass voters react to this sort of populism was on display in 2012. Obama did
manage to make inroads into the white working class in the North by running ads deriding
Romney's sharp financial practices and his opposition to the auto bailout: In Ohio, Obama lost
white workingclass voters by only 46 percent to 44 percent in 2012 after losing them by 54
percent to 44 percent in 2008. But what helped with workingclass voters hurt with the middle
class. In Ohio, he lost collegebutnotpostgrad voters by 54 percent to 44 percent after having
won them by 51 percent to 48 percent four years earlier.

Maybe such a tradeoff would be worth it if leftwing populism could consistently win over white
workingclass voters en masse. The truth, though, is that Mitt Romney was a perfect target for
these populist attacks in Ohio, and Democrats cannot expect to have such a useful foil in most
elections. On the whole, the white working class and the middle class—animated by their
distrust of government spending and taxes—have moved toward the Republicans in recent
years, in the absence of some other issue (such as war or economic catastrophe or social
extremism) temporarily taking precedence. And the two groups have done so largely in
tandem.

THERE MAY BE no better illustration of all these trends than the 2014 Maryland governor's
race. I live in Maryland, but, like most national political reporters, I know very little about what
goes on in my own state, county, and city. On the eve of the 2014 election, I assumed that the
Democratic candidate, Lt. Gov. Anthony Brown, would easily defeat GOP businessman Larry



For Maryland voters in the 2014 gubernatorial election between Republican Larry Hogan (left) and Democrat

Hogan. The Huffington Post gave Brown a 92 percent chance of winning, and Edison
Research, which conducts exit polls, didn't even bother to survey Maryland voters.

Yet Hogan won fairly easily, 52 percent to 47 percent. That evening, I received my first inkling
of why from my wife, who is a dentist in a middleclass part of Silver Spring. She told me that
many of her patients had been complaining about their taxes going up under the outgoing
Democratic governor, Martin O'Malley. My former New Republic colleague Alec MacGillis
heard the same complaints when he interviewed voters in workingclass Baltimore suburbs.
And that included AfricanAmerican voters. These concerns played into Hogan's campaign,
which was focused on O'Malley's tax increases. Brown defended O'Malley, and attempted to
base the election on Hogan's opposition to abortion and gun control. But when Hogan
promised not to change Maryland's laws on abortion or gun control, he took those issues off
the table.

Brown, who is AfricanAmerican, won majority AfricanAmerican Baltimore City and Prince
George's County easily. And he won 62 percent of the vote in Montgomery County, which is
heavily populated by professionals. Brown really lost the election in key working and middle
class counties where O'Malley had either held his own in 2010 or defeated his Republican
opponent, Bob Ehrlich. O'Malley had tied Ehrlich in Baltimore County (which consists of
Baltimore city's bluecollar and middleclass suburbs) in 2010, but Hogan won the county by 59
percent to 39 percent. O'Malley had won middleclass Howard County by 54 percent to 44
percent in 2010, but Hogan won it 52 percent to 47 percent.



Anthony Brown (right), the most important issue was taxes.  (Jonathan Newton / The Washington Post via Getty
Images)

Some Democrats tried to attribute Brown's defeat to racism, but Brown was a bland technocrat
in the mold of former Massachusetts Gov. Deval Patrick. He did not have a history of taking
strong positions on racial issues and did not do so in his campaign. Undoubtedly, some voters
blanched at electing an AfricanAmerican governor, but that does not seem to have driven the
vote.

Instead, it appears that the election hinged on taxes and the size of government—the
questions to which middleclass voters so often seem to return. In early October, a Washington
Post poll had showed Brown leading by 9 points—but it also revealed that for Maryland voters,
the most important issue was taxes.

Several weeks after the election, in the absence of exit polls, I sought out middleclass
Maryland voters who had changed their vote from Obama in 2008 to Romney in 2012 or from
O'Malley in 2010 to Hogan in 2014. I wanted to find out what they were thinking. The evidence
they gave me is anecdotal, of course, but it helps to illustrate the way these issues are playing
out in the minds of some voters.

Jerry is in his late 50s. He is a sales representative in Southern Maryland for a multinational
corporation. He has a college degree and makes about $80,000 a year. He considers himself a
"moderate Democrat." He voted for Obama in 2008 and O'Malley in 2010. He says of Obama
in 2008, "He was a breath of fresh air." But after Obama became president, Jerry became
disillusioned. He didn't like Obama's stimulus program. "I really think Obama messed up with
all the money that we were giving out," he said. He suspects that both Obama and O'Malley
primarily gave the money to "their constituencies"—most notably, labor unions. In 2012, Jerry
voted for Romney, whom he admired as a "businessman." In 2014, he voted for Hogan. Taxes
were an important reason. "Every year I seemed to pay more with Maryland state taxes," he
explained. "I am not happy with what is happening with the taxes. I don't seem to be getting
anything more from them." Brown, he feared, would continue along the same line as O'Malley.
"Hogan seemed to have the message," he said.

Connie is in her mid40s, a college graduate and a paralegal at a propertymanagement firm.
She lives in north Baltimore County. She was a Democrat until a month before last November's
election, and she voted for Obama in 2008 and O'Malley in 2010. In 2012, having become
disillusioned with Obama, she voted for Romney. "I was disenchanted. [Obama] made a lot of
promises. I have just seen our country turn around and go backwards," she said. "I work in
property management. The number of young people living on entitlement programs is
overwhelming to me. I have seen it increase as never before." Last November, she voted for
Hogan. "I was upset with the number of taxes that I was being hit with as a single parent," she



explained. "We are overspending, and someone needs to get a handle on it, and perhaps a
businessman was the best person to do that." Connie supports abortion rights, but she thought
Brown misrepresented Hogan's position. "Hogan is not for repealing anything," she said. She
characterized Brown's attempt to paint Hogan as a foe of abortion rights as a "political jab."
Hogan's antiabortion position "didn't bother me," she said.

James is in his early 30s, a college graduate and a coordinator of services at a university in
Southern Maryland. He lives in Howard County. He is one of the millennial voters on whom
Democrats have rested their hopes. He voted for Obama twice and O'Malley in 2010, but in
2014, he backed Hogan. "I didn't entirely like Hogan," James said. "But I liked the idea of
reining in spending." He also thinks there was "some point" to Hogan's attack on Brown as a
taxhiker. "The important thing with Brown is that he was likely to spend money. That would
mean more taxes," he said. James rejects the idea that Republicans are antigovernment.
"Republicans are skeptical of government," he told me.

Jerry, Connie, and James are, I would argue, very typical of the middleclass voters who are
moving toward the Republicans. They are not driven by any racial animus. They are socially
liberal, and would probably not vote for a Republican who was openly allied with the Religious
Right, but they were willing to support an antiabortion Republican who didn't make a fuss about
the issue. They are not unbendingly opposed to government, like some libertarians or teaparty
activists; but they are worried about overspending and taxes.

In a speech after the election, Democratic Sen. Chuck Schumer of New York advised
Democrats to "embrace government" to "get the middle class going again." But if Democrats
take this advice, which has some appeal within policy circles, they could continue to drive
middleclass voters like Jerry, Connie, and James away.

NONE OF THIS is to suggest that America is headed toward an era of Republican domination.
Going forward, the country's politics is likely to remain on a seesaw. What's clear, however, is
that the Democratic advantage of several years ago is gone. And the seeds of a slight
Republican advantage appear to have taken root, particularly in governor's mansions, state
legislatures, and the U.S. House, where Republicans sport majorities they haven't enjoyed
since the HooverCoolidge 1920s.

In 2016, with the economy picking up, the Democrats could take back the Senate from the
Republicans, who have to defend seven seats in states that Obama won. But they are unlikely
to win back the House or a majority of statehouses soon. Much of the Republican edge in
midterms—which really dates from 1994—has less to do with generic voting habits than with
the degree to which Republicans enjoy advantages among the political grassroots—through
churches and teapartylike groups as well as business and civic organizations—that



Democrats have had a difficult time countering. For decades, Democrats depended on
organized labor at the grassroots level, but labor's clout seems to be receding every year.

In presidential elections, the Democratic coalition remains formidable, and the ranks of
minorities and professionals—both Democratic constituencies—continue to swell. But the party
may still have a difficult time winning the presidency next year. For one thing, it's tough for
either party to win three terms in a row in the White House. And in the case of the Democrats
in 2016, defections from the white working class and the middle class will also continue to
loom large.

The White House understands that Democrats have a problem with white workingclass and
middleclass voters and is now calling for a "middleclass tax cut" aimed squarely at them. Yet
the Democratic nominee in 2016 will still have to shoulder the sizeofgovernment and who
benefitsfromtaxdollars grievances created by Obama's initial spending programs and by the
Affordable Care Act.

The Democrats' best chances in next year's elections will come if Republicans run candidates
identified with the Religious Right or the tea party or the GOP's plutocratic wing. If Republicans
are smart, they will nominate for president someone in the mold of George W. Bush in 2000 or
the numerous GOP Senate candidates who won last year—a politician who runs from the
centerright, softpedals social issues, including immigration, critiques government without
calling for abolishing the income tax and Social Security, and displays a good ol' boy empathy
for the less welltodo. Such a candidate would cater to the Republican advantage among the
middle class without alienating the white working class.

After the 2008 election, I thought Obama could create an enduring Democratic majority by
responding aggressively to the Great Recession in the same way that Franklin Roosevelt had
responded in 1933 to the Great Depression. Obama, I believed, would finally bury the Reagan
Republican majority of 1980 and inaugurate a new period of Democratic domination.

In retrospect, that analogy was clearly flawed. Roosevelt took power after four years of the
Great Depression, with Republicans and business thoroughly discredited, and with the public
(who lacked any safety net) ready to try virtually anything to revive the economy. Obama's
situation was very different. Business was still powerful enough to threaten him if he went too
far in trying to tame it. Much of the middle class and working class were still employed, and
they saw Obama's stimulus program—which was utterly necessary to stem the Great
Recession—as an expansion of government at their expense.

In the wake of the dramatic gains Republicans have made during Obama's presidency, I now
read the history of the last 80 years much differently. The period of New Deal Democratic
ascendancy from 1933 to about 1968 may well prove to have been what historians Jefferson



This article appears in the January 31, 2015 edition of National Journal Magazine as The
Emerging Republican Advantage.

Cowie and Nick Salvatore have called the "long exception" in American politics. It was a period
when Americans, panicked about the Depression, put on hold their historic aversion to
aggressive government economic intervention, when the middle and bottom of the American
economic pyramid united against the top, and when labor unions could claim the loyalty of a
third of American workers. That era suffered fatal fissures in 1968 and finally came to a close
with Reagan's landslide in 1980.

It now appears that, in some form, the Republican era which began in 1980 is still with us.
Reagan Republicanism—rooted in the longstanding American distrust of government, but
perhaps with its roughest theocratic and insurrectionary edges sanded off for a national
audience—is still the default position of many of those Americans who regularly go to the polls.
It can be effectively challenged when Republicans become identified with economic
mismanagement or with military defeat. But after the memory of such disasters has faded, the
GOP coalition has reemerged—surprisingly intact and ready for battle.

http://www.nationaljournal.com/magazine/latest-issue-20150131
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1
American Foundations: 
Their Roles and Contributions to Society
david c. hammack and helmut k. anheier

What have independent grant-making foundations contributed to the 
United States? What roles have foundations played over time, and what 

distinctive roles—if any—do they fill today? Are new roles for foundations 
currently emerging? This volume presents the product of a three-year effort to 
answer these questions.

America’s grant-making foundations are significant by many measures. They 
numbered more than 112,000 in 2008, held more than $627 billion in assets, 
and had grown substantially over more than two decades. They command sub-
stantial resources even in the midst of the 2008–09 financial crisis.1 Entitled 
to considerable tax benefits and exemptions, and free from direct responsibility 
to shareholders and voters, foundations enjoy exceptional independence. They 
can invest the assets they hold, subject to modest restrictions and to an annual 
tax, generally 2 percent of investment income. So long as they give a minimum 
amount each year for “charitable purposes” defined in very broad terms, avoid 
enriching their donors or staffs, and do not directly support candidates for polit-
ical office or lobby directly for specific legislation, American foundations can 
largely do as they please.

1. Number and total assets of foundations from the National Center for Charitable Statistics 
(nccsdataweb.urban.org/PubApps/profileDrillDown.php?state=US&rpt=PF [July 28, 2007]). The 
global financial crisis of 2008–09 is a reminder that as holders and investors of charitable funds, 
foundations are not exempt from external market forces.
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American law and practice define charity in wide terms. As the Internal Rev-
enue Service puts it, “The term charitable is used in its generally accepted legal 
sense,” which “includes relief of the poor, the distressed, or the underprivi-
leged; advancement of religion; advancement of education or science; erecting 
or maintaining public buildings, monuments, or works; lessening the burdens 
of government; lessening neighborhood tensions; eliminating prejudice and dis-
crimination; defending human and civil rights secured by law; and combating 
community deterioration and juvenile delinquency.”2 Unlike an operating char-
ity such as a school, hospital, research institute, social service agency, or museum, 
a foundation’s board may, in almost all U.S. states, shift funds from one activity 
to another at any time.3 And foundation grants add up to a considerable total: 
the Foundation Center has estimated that in 2007, American foundations gave 
away more than $42 billion.4

Among all industrial societies, the United States has long granted the most 
scope to philanthropy. While foundations exist in many countries—most prom-
inently in Germany, the United Kingdom, Italy, the Netherlands, and Japan—
the United States stands out: in no modern society are foundations more numer-
ous, and nowhere have they become so prominent and visible. Compared with 

2. See “Exempt Purposes: Internal Revenue Code 501(c)(3),” January 2009 (www.irs.gov/charities/ 
charitable/article/0,,id=175418,00.html).

3. Many organizations call themselves foundations, including hospitals and other operating 
charities (such as the Cleveland Clinic Foundation); supporting organizations controlled by state 
universities, public schools, and operating charities; and annual fund-raising entities (such as the 
March of Dimes Birth Defects Foundation). This book focuses on the three thousand larger inde-
pendent grant-making foundations that have paid staffs and take the legal form of a nonprofit 
corporation (or, rarely, a legal trust) established to give money for purposes deemed “charitable” 
under U.S. law, either indefinitely or over a specified period; compare the Foundation Center’s 
definition at “What Is a Foundation?” (http://foundationcenter.org/getstarted/faqs/html/foundfun.
html [November 12, 2009]). We include foundations created by force of law, including conver-
sion foundations created when profit-seeking firms purchase nonprofit health insurers or hospi-
tals or, more rarely, under other circumstances. Under U.S. law independent foundations are self- 
governing and institutionally separate from government. These foundations are also independent of 
business firms and are distinct from “company foundations” in holding their own substantial assets, 
in the autonomy of their governing boards, and in their complete separation from the obligation 
to help a sponsoring firm make a profit. Under federal law, a foundation may not be used for the 
“private inurement” of a donor, trustee, or staff member or of members of their families. Thus we 
are not considering the special foundations that are allowed to hold family assets in some European 
nations. Most foundations receive all of their donated assets at their creation, but all may grow by 
investing their “corpus,” and many receive additional gifts over time. The Tax Reform Act of 1969 
gives community foundations the status of “public charities,” exempt from certain regulations and 
fees, if they receive each year in new gifts from multiple donors at least 5 percent of the three-year 
running average of the value of their assets. 

4. Estimated grant total from the Foundation Center, “Foundation Growth and Giving Esti-
mates,” 2007 (http://foundationcenter.org/gainknowledge/research/pdf/fgge07.pdf ). 
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their counterparts in Europe and Asia, the philanthropic foundations of the 
United States look back to a longer and more continuous history.

In this book, however, our concern is not to explain why so many founda-
tions have appeared in the United States or why they are more numerous and 
more influential here than in other countries. Instead, we ask, What difference 
have they made over time, and what difference are they making today? What 
have they contributed to American society over time, and what are they contrib-
uting today? How did foundations achieve impact in the past, and how are they 
attempting to make a difference today?

The Approach Taken in This Volume

In seeking answers to these questions, we asked each of our collaborators in 
this book to evaluate several hypotheses advanced by previous research, pre-
sented more fully below, paying particular attention to the resources available 
to foundations, the fields they engage, and the contributions of other institu-
tions, whether government agencies, nonprofits, professionals, or business firms, 
to those fields. Research on the roles, performance, and contributions of busi-
nesses and public agencies fills libraries and is the focus of distinct academic 
disciplines. A more limited but rapidly growing literature considers nonprofit 
organizations.5 By contrast, the foundation, as a distinct organizational form, 
has received much less scholarly attention. Whereas foundations have from time 
to time been praised or damned in sweeping terms from one perspective or 
another, we contend that precisely because foundations have sought to do many 
different things over several distinct periods of American history, broad general-
izations are neither illuminating nor useful.6 In this book, we are taking a more 
nuanced approach, being mindful also of heightened policy interest in founda-
tions—in the causes they choose to support, in their potential to advance fields 
ranging from culture, education, and health to religion, the arts, social services, 
and effective government, and in their potential abuse.

When we began to explore foundations’ roles and gauge their contributions, 
we quickly concluded that foundation impact, whatever it might be, could best 

5. See Powell and Steinberg (2007); Salamon (2002b); Anheier (2005); Heydemann (2002). 
6. The diversity of fields in which foundations work, the limited resources of foundations in 

relation to the sizes of their fields, the complexity of defining and measuring impact, all pose severe 
challenges of method. Challenges also derive from the wide range of criteria proposed for evaluating 
foundations: social and economic welfare in general, for example, the standard of living and the 
life chances of the largest possible number of people; social equality; the preservation of religious 
traditions and cultural diversity; excellence in research, writing, and the arts; the overall amount 
of total philanthropic giving for charitable causes; and the level of social engagement. See also the 
comments on method in Margo (1992, pp. 207–34).
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be assessed in the context of particular fields at particular times. Ideally, we see 
“impact” in causal terms, as a measure of the effectiveness of specific activities 
intended to bring about sustained and observable change. But given the wide 
range of foundation purposes, the complexity of the changes they seek, the small 
size of foundation funds in relation to their fields of action, the limitations of 
the available data, and also the limited resources available for this project, we 
decided to combine qualitative and quantitative approaches by focusing on 
large grant-making foundations, while also noting other types such as commu-
nity foundations; considering several quite diverse fields over extended periods 
of time; and using consistent approaches that take account of the best current 
analyses of work in the fields that foundations address.7

The larger independent and community grant-making foundations are at the 
core of discussions about the contribution of foundations to American society. 
More than half of all independent grant-making foundations have less than a 
million dollars in assets. We focus not on these small foundations, which are 
numerous but whose total assets amount to just 3 percent of all foundation hold-
ings, but on the largest 5 percent, which hold the bulk of philanthropic assets.

Foundations as Institutions

Large grant-making foundations are important not just for their wealth but also 
because they are notable institutions. Institutions make ideas and practices regu-
lar, routine, almost solid. They can provide a measure of predictability and a 
sense of consequence. Institutions define realities, concert resources, enhance or 
frustrate the power of those who work through them and with them, and gener-
ally help shape their environments.

Foundations are important institutions because they enable donors to reserve 
and invest charitable funds, to set terms for their distribution, to provide funds 
to one or many grantees over time, and to shift funds from one charitable activ-
ity to another. Foundations are also important because they focus grant-seekers’ 

7. A wealth of reliable data is now available, especially from the Foundation Center and the 
National Center for Charitable Statistics. We are all too well aware of the limitations to the available 
data and the costs associated with gathering more. Contrary to conventional laments, many serious 
studies of foundation impact have been published by historians and social scientists, as the refer-
ence list demonstrates. Much of what we would ideally want to know is not measurable, and even 
though some data are available, data that would allow direct evaluation of cause and effect are not. 
Multiple purposes make it difficult to identify the true intentions of many foundation programs. 
Those who seek to promote change often, quite appropriately, must take indirect approaches. So far 
as possible, we have sought to unpack foundation staff and trustee intentions and to learn how they 
themselves have tried to evaluate their success. In current language, we have sought to understand 
the underlying theory of change brought to bear by foundation leaders in particular cases. 
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attention. In their financial capacity, foundations contribute in a minor way, 
together with individual and corporate donors and certain government agencies, 
to what some describe as a grants economy that provides about a fifth of the 
income of America’s nonprofit organizations.8 In their civic capacity, founda-
tions (like associations and nonprofit organizations) constitute sources of wealth, 
influence, and initiative independent of government and business. Foundations 
can help individuals discharge religious obligations and moral commitments, 
provide a secure basis for minority religious and cultural and scientific interests, 
and enable ambitious people to exchange economic wealth for social recognition 
and prestige.

Clearly, foundations do much more than give away money: when society per-
mits, they can confer legitimacy and worthiness to, as well as enhance the recog-
nition and status of, a donor. In conjunction with policymakers, tax authorities, 
judges, accountants, religious leaders, pundits, and many others, foundations 
can make real Americans’ divergent and changing ideas as to what is really 
charitable or valuable. Foundations can shape the actions of others by granting 
money and defining particular activities, purposes, achievements, and people as 
worthy of gifts, grants, awards, and prizes.

Ancient and medieval foundations in Europe and the Ottoman Empire sup-
ported the saying of prayers; the preservation, copying, and study of sacred texts; 
the education of religious leaders; the symbolic feeding of the poor (especially 
widows and orphans); and the religious care of the sick and dying.9 Modern 
foundations continue to do all that, and they also reward heroism, good citi-
zenship, writing on many topics, artistic endeavor, and scientific and applied 
research. When conditions have been favorable, modern foundations have suc-
cessfully introduced public awareness campaigns, encouraged new social behav-
ior, launched self-sustaining organizations, and even reorganized entire fields of 
activity.

U.S. foundations once helped define limits and indirectly served to main-
tain social barriers within American society by confining their gifts largely to 
white men. Since the civil rights and women’s movements, many American 
foundations have instead sought to eliminate such limits and reduce barriers by 
emphasizing their willingness to include African Americans, Hispanics, Native 

8. In 2005 foundations themselves provided about 1 percent of the income of the charitable 
nonprofits; other private donors contributed about 12 percent; government agencies added another 
9 percent in the form of grants. Government also paid for services provided by nonprofits through 
processes that are quite distinct from grant making. In 2005 foundations gave a total of $36.5 bil-
lion to all recipients; a substantial portion of this went to religious entities, state universities and 
other government agencies, and individuals rather than to charitable nonprofits. Blackwood, Wing, 
and Pollak (2008).

9. On ancient foundations, see Veyne, Murray, and Pearce (1990).
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Americans, members of other minority communities, and women among their 
grantees and among their trustees, as well—as a matter of course.

The existence of the foundation as an institution gives a donor an alterna-
tive. A donor who wishes to give outside his or her family and friends can give 
directly to a religious institution or other operating organization (or its endow-
ment) or to an individual. A donor can also place funds in a foundation to be 
given over time to a developing field, a complicated project, or a cherished pur-
pose, or to be given in a field—such as the production of works of art or litera-
ture; the mounting of theatrical, musical, or dance performances; or the celebra-
tion of religious rites and duties—in situations where stable organizations are 
lacking. Any person can also, of course, decide to make no gifts at all. To focus 
on foundations is to focus on just one of the legal and institutional instruments 
that the United States makes available to its donors.

U.S. foundations act chiefly through nonprofit organizations; in an impor-
tant sense, giving money to a foundation is an alternative to giving to an oper-
ating charitable nonprofit organization, religious or secular. U.S. foundations 
also often give to state universities, public schools, county hospitals, national 
museums, and other government entities. Hence it is important to consider 
the implications of the fact that donors can give through foundations as well 
as directly to nonprofit organizations or agencies of government. Foundations 
can reinforce the autonomy of a nonprofit by providing distinctive sources of 
income; they can enable a nonprofit to launch a new initiative, to expand, even 
to pursue some difficult-to-fund course. Foundations can enhance the ability of 
a government entity to do its work. But foundation demands can also limit non-
profit autonomy and exert controversial influence on public agencies. Because 
foundations have the power to expand or contract their funding in accordance 
with their own purposes, they can help their grantees expand—and they can also 
lead grantees to distort their missions.

One of our key findings, not sufficiently appreciated in general discussion, 
is that as nonprofit organizations and government agencies have grown in 
recent decades, foundations have grown much more slowly and have, as a result, 
become less important. Over the past forty years, private colleges, not-for-profit 
hospitals, state universities, county hospitals, nonprofit job training centers, and 
similar entities have dramatically increased their earned income. They have also 
benefited since 1966 from increased federal funding through Medicaid, Medi-
care, federal grants and loans to college students, and massive federal invest-
ment in job training. Huge increases in other federal programs, ranging from the 
National Science Foundation and the National Institutes of Health to subsidies 
for housing and support for the disabled, have produced a steady increase in 
government funding for nonprofits as well as for state and local schools, hospi-
tals, clinics, and other agencies.
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Meanwhile, private giving of all kinds, including giving to and through foun-
dations, has not increased in relative terms but has remained quite steady at a lit-
tle less than 2 percent of disposable income.10 Thus in recent decades American 
foundations have been operating in a new and rapidly changing environment in 
which their resources have been declining relative to the resources devoted to the 
fields with which they engage. For nonprofit organizations, earned income now 
amounts to three or four times as much as all private donated income.11 And, if 
we count medical insurance payments as “earned,” even though they are heavily 
subsidized and regulated by the federal government, earned income also exceeds 
government funding of nonprofits by about 50 percent. “Charitable” American 
nonprofits gain that designation through the character of the services they pro-
vide and through the spirit of their operations, more than through reliance on 
private donations. This has always been true to a considerable degree; it is now 
more true than ever.

So we began this project knowing that impressive though they are, founda-
tion assets are small and declining in relation to the fields and the needs they seek 
to address. Previous work had also made it clear in a general way that, precisely 
because their assets are limited, the most effective foundations have always dem-
onstrated notable creativity and strategic thinking.12 Foundations that achieve 
real impact must have a shrewd understanding of the dynamics of the fields in 
which they operate and a thoughtful mastery of ways to use limited funds with 
maximum leverage. Even as foundation assets have seen relative decline, federal 
and state regulation of activity in most fields relevant to foundation interest has 
greatly increased. With increased wealth, Americans can and do pay for more 
and more of the kinds of services that foundations support. Today’s foundations 
must adapt their strategies and tools, perhaps even downsize their ambitions, 
and in any case carefully reconsider the fields and issues they choose to address. 
In so doing, autonomy in the use of assets gives foundations their great poten-
tial. Our ambition here is to begin to develop a more precise empirical assess-
ment of how foundations use their exceptional position, and with what impact.

Roles and Contributions

As they seek to make an impact, foundations above all distribute money. Foun-
dations have also been able to offer resources that are less tangible than money 
but that under the right circumstances can be even more valuable. Through 

10. Burke (2001).
11. Salamon (1999). 
12. See Hammack (2006); Fleishman (2007); Frumkin (2006); Anheier and Leat (2006); 

Andrews (1973); Cuninggim (1972); Nielsen (1972); Wheatley (1988); Lagemann (1999).
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longevity, consistency, and good judgment—and, more generally, through 
the basic terms of their programs—foundations can confer honor, prestige, or 
authority, and in this way they can encourage desired behaviors and actions. 
Sometimes foundations have done this by offering prizes for notable achieve-
ment; sometimes by supporting research, creative work, or collegial activity; 
sometimes through scholarships designed to attract newcomers into a field. 
Some foundations have sought to make a mark even more programmatically, 
by devoting resources to operating institutions that seek their own distinctive 
reputations for excellence.13

It is important to consider not just what foundations provide in the way of 
money and other resources but also intent and method. As has been noted, in 
legal terms, all foundation grants must be “charitable”; in practice, foundation 
approaches can be seen as attempting to contribute to society in three main ways: 
through relief of immediate needs, through philanthropy, or through control.14

Relief of immediate need occurs when foundations pay for services or goods 
that benefit others—for example, characteristically, the poor or the disabled—
within an existing framework. Counterproductive efforts of this sort encourage 
dependency—or are insufficient. We identify two chief forms: complementar-
ity, whereby foundation gifts supplement tax funds and individual gifts in pay-
ing for services or goods for otherwise undersupplied groups; and substitution, 
whereby foundation grants replace tax funds and individual gifts in providing 
services or goods.

Philanthropy describes foundation efforts to create something new in one 
of three ways: innovation in social perceptions, values, relationships and ways 
of doing things, which has long been a role ascribed to foundations, although 
any effort to innovate can fail and can yield negative as well as positive results; 
original achievement in the arts, in science, and in the study of society; and 
social and policy change, whereby foundations foster recognition of new needs, 
seek to bring a wide range of perspectives to the table, and encourage discussion 
of structural change in the interests of such general social goals as efficiency, 

13. As in the current cases of the Getty Foundation with its art museums and related programs, 
the Duke Endowment’s support for Duke and three other universities and colleges, and the How-
ard Hughes Medical Endowment (whose federal charter specifies that it is not legally a foundation) 
with its own laboratories and related grant programs, as well as the classic case of the Russell Sage 
Foundation’s support of various research and publication programs in the fields of social work and 
social policy and of the regional plan of New York and New Jersey, from World War I through 
World War II, the Carnegie Endowment for International Peace, and the Carnegie Foundation for 
the Advancement of Teaching. 

14. Role classification is informed by Weaver and others (1967); Nielsen (1972); Karl and Katz 
(1981); Hammack (1999); Prewitt (1999a); Kramer (1987); Salamon (1995); Anheier and Daly 
(2005); Frumkin (2006).
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equity, peace, social and moral virtues of all kinds, law and order, or economic 
growth. Control can also take three forms: preservation of traditions and cul-
tures, whereby foundations hold and distribute funds intended to preserve and 
encourage valued beliefs and commitments; redistribution, whereby foundations 
voluntarily redistribute wealth from the rich to the poor; and asset protection, 
whereby a foundation holds, invests, and distributes funds for use by other char-
itable institutions or for particular charitable purposes.

Foundations do not only give money away; they also invest. Regulations have 
changed over the years, but some foundations have always sought to contribute 
to society through what are now called program-related investments as well as 
through grants. Some of the earliest program-related investments were intended 
to help young craftsmen and farmers establish themselves, to demonstrate the 
practicality of higher standards in housing design and construction, or to subsi-
dize office and meeting space for charitable organizations. Foundations have also 
sought to promote local economic growth through their investments as well as 
their gifts.

A number of authors have suggested that foundations have significant com-
parative advantages over other institutions.15 Independence from both market 
considerations and election politics might well enable foundations to contrib-
ute to society in four distinct ways. They can be social entrepreneurs, identify-
ing and responding to needs or problems that for whatever reason are beyond 
the reach or interest of market firms, government agencies, and existing non-
profit organizations. They can act as institution builders, identifying coalitions 
of individuals and organizations capable of action across existing sectors, com-
munities, regions, and borders; mediating conflicts, convening, and assuming 
the role of honest broker; and offering financial resources as well as knowledge 
and insights to help new entities (and sometimes entire groups of new institu-
tions) become self-sustaining. Foundations can also serve as risk takers, invest-
ing where there is great uncertainty and a return is doubtful; foundations can 
be especially well placed to support new departures in research, scholarship, 
writing, and the arts and in vital questions that are not yet in the mainstream. 
Finally, foundations can be value conservers, supporting practices, virtues, and 
cultural patterns treasured by donors but unsupported by markets or legislative 
majorities.

We set ourselves to identify the general significance of each sort of contribu-
tion. Is it true that relief of immediate need is especially significant for many 
smaller foundations, though even large, change- or control-oriented foundations 
often make donations intended to relieve need created by disasters, economic 

15. For example, Douglas and Wildavsky (1978); Prewitt (2001); Anheier and Leat (2006); 
Fleishman (2007).
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depressions, and war? Are we correct to think that foundations hold such small 
amounts of wealth relative to government expenditures that we can find few if 
any cases of outright substitution? Foundations often do supplement govern-
ment and private provision of goods and services for the poor: to what extent 
is this the case? Even in meeting immediate need, foundations can act as social 
entrepreneurs when they devise more effective arrangements for relief or when 
they challenge outdated notions that define one population as more worthy than 
another. How often does this occur?

Those who have written about American foundations have neglected the 
foundation role in controlling charitable and philanthropic resources, but this 
role is an important one, not only for the classic foundation purpose of preserv-
ing traditions and cultures and for protecting assets. Are we right about this? Is it 
correct to conclude that given the small sum of assets foundations hold relative 
to national wealth, their capacity for redistribution from the rich to the poor is 
very limited?

Many writers celebrate foundations’ philanthropic roles, especially the 
encouragement of innovation and social change. We would also call attention to 
foundations’ roles in supporting original achievement and in encouraging careful 
thought about policy in the broader sense of frameworks and approaches to help 
the formulation of legislative action. Are we right about this? Perhaps it should 
go without saying that it is exceptionally difficult for any institution to bring 
about real innovation, social or policy change, or truly notable achievement.

We hypothesize that foundations can achieve the greatest impact when they 
act as social entrepreneurs, institution builders, risk takers, and value conserv-
ers—or, in slightly different terms, that foundations are most effective when 
they act as neutral intermediaries (with no direct market or electoral interests) 
that possess independent financial and other assets, mobilizing resources for 
needs that will not otherwise be met or purposes that would not otherwise win 
support.

But the evidence also makes it clear that these are difficult tasks to accom-
plish, and that their impacts are difficult to measure. Donors, regulators, courts, 
and American society at large recognize a wide range of activities as appropri-
ate for foundations. Some American cultural traditions emphasize the steward-
ship of resources for the future; others take the view that available funds should 
largely be devoted to immediate need. Which of these is best or most effective or 
most valuable or most appropriate is widely debated, not least among different 
religious communities. Because people place varying values on different founda-
tion activities—as is appropriate in a free society—we do not think it is possible 
to identify any one best foundation practice. But we do believe that some foun-
dation efforts have made especially effective use of the institution.

Anheier.indb   12 1/3/10   4:28 PM



american foundations: their roles and contributions 13

In addition to comparative advantages, we also ask about the disadvantages 
associated with foundations. Among those that have been suggested in the litera-
ture,16 we see the following as most critical:

—Insufficiency, when foundations lack resources adequate to their pro-
claimed goals. This disadvantage becomes acute when the foundation fails to 
recognize its own limitations.

—Particularism, an inappropriate favoring of one group of beneficiaries based 
on value preferences. U.S. law forbids discrimination on the basis of race or gen-
der but allows foundations to require that beneficiaries meet religious, geograph-
ical, or appropriate ability tests. Criticism arises when such tests are imposed in 
arbitrary fashion or for an ulterior discriminatory purpose.

—Paternalism, the substitution of a foundation’s judgment for that of its 
beneficiaries—in particular, the attitude that the foundation knows what is good 
for those it seeks to support. This charge is often linked to the alleged aloofness 
and elitism of foundations.

—Amateurism, the making of decisions by (often well-meaning) dilettantes 
who possess only a cursory understanding of the fields and issues they address.

Once we had defined terms and developed these hypotheses, we invited col-
leagues to write authoritative analyses of the contributions of American foun-
dations in eight distinct fields. For each field we commissioned a study of the 
changing contexts in which American foundations have worked; for seven 
fields, we also commissioned contemporary studies based in part on data from 
the Foundation Center.17 We were able to include most of the fields in which 
foundations have been most active over the years, including K–12 education, 
university-based research, medical research and medical care, social welfare, 
international relations, arts and culture, religion, and social movements relat-
ing especially to class, gender, and race. Limited resources and a lack of pre-
vious studies prevented the inclusion of other important fields, including the 
environment, population studies, energy, the press and public information, and 
many specific social welfare fields, ranging from the needs of children to aging 
and housing. While we paid extensive attention to questions of race and gen-
der, we treated those matters in the context of foundation work in the various 
applied fields.18

16. Nielsen (1972, 1985); Salamon (1987, 1995); Anderson (1988); Fleishman (2001); Ham-
mack (2006); Frumkin (2006). We leave aside here the abuse of the foundation for legally pro-
scribed self-enrichment and dynastic wealth preservation purposes.

17. For information on our data sources, see appendix A.
18. In several cases, we have been able to draw on excellent work by others; the lists of references 

for this volume and for our companion book (Hammack and Anheier, forthcoming).
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The contributors include sociologists, historians, political scientists, and 
economists. All are excellent independent researchers in their own disciplines. 
Several write on the basis of practical experience, having played senior leader-
ship or advisory roles at a wide range of foundations, from the venerable Mil-
bank Memorial Fund and the Russell Sage Foundation to the Century Founda-
tion and Chicago’s Joyce Foundation, from the J. Paul Getty Trust and the Ford 
Foundation to the Robert Wood Johnson Foundation and the newly formed 
New York State Health Foundation. But all write as independent, if unusually 
well-informed, researchers, not as advocates for the foundations.

The Importance of Context

Several influential recent accounts have emphasized the remarkable continuities 
in the history of American foundations.19 The studies in this book persuade us, 
however, that America’s foundations themselves have changed less over the past 
hundred years than the contexts in which they operate—contexts of two sorts, 
to be precise. Foundations operate in specific fields, so the character of each field 
that a foundation addresses provides one key context. Theological education, for 
example, offers possibilities and challenges quite different from those entailed by 
public health, by elementary and secondary education, or by a concern for the 
arts or the elimination of poverty.

Foundations also operate in real time, and each period imposes its own criti-
cal political and economic context. Foundations have a long history—we date 
the earliest recognizable American foundations to the 1790s—and we observe 
four sharply distinct periods: the sectarian, particular-purpose era of the nine-
teenth century; the classic institution-building era of the first half of the twen-
tieth century; a postwar period of struggle for strategy and relevance that lasted 
into the 1990s; and, if we are correct, the present time, with its acceptance of 
foundation variety and its focus on measurable and sustainable results. For each 
field, for each period, external realities—not least, the general climate of pub-
lic culture and opinion, expressed through state laws and court decisions even 
more than through federal policy—have shaped the sorts of things foundations 
could do and the sorts of contributions they could make. The record of founda-
tion work, and in fact the record of serious analysis of foundations, is longer, 
fuller, and richer than is often suggested. We believe that today’s foundations, 
and today’s foundation watchers, can—and, if they are responsible, understand 
that they should—learn from the past.20 But to do so, they must consider the 

19. See, for example, Fleishman (2001, 2007); Prewitt (2001); Dowie (2001).
20. F. Emerson Andrews directed the Russell Sage Foundation’s early studies of foundations before 

launching the Foundation Center; he titled his 1973 memoir Foundation Watcher (Andrews 1973).
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context of time and field, and they must consider present realities as they think 
about what might be relevant from past experience.

The Sectarian, Particular-Purpose Foundations of the Nineteenth Century

Because a foundation is a legal device for holding, investing, and over time pay-
ing out money for the support of charitable purposes, it is wealth and sustained 
focus that make foundations impressive. The lists of the largest and otherwise 
most notable foundations of the particular-purpose era of the nineteenth cen-
tury include religious, educational, local economic development, and arts 
endowments that are sometimes omitted from discussions of the field but that 
actually meet most if not all the elements of the definition of a foundation.21

What did nineteenth-century foundations contribute? In organized religion, 
literature, the arts, the sciences, and popular and collegiate education, endowed 
funds and early foundations played strongly innovative philanthropic roles as 
social entrepreneurs and institution builders. They also worked to advance cher-
ished values and to create opportunities for individual achievement. Through 
their funds in support of education and the clergy, they helped create America’s 
Protestant denominations. Funding from foundations and endowments allowed 
colleges to increase their usefulness by moving into new areas of teaching, public 
service, and research, including science. Foundations expanded opportunities for 
popular self-education. Some foundations sought to invest strategically in local 
economic development. In the notable cases of the Peabody Education Fund 
(for the South) and the Carnegie libraries, they worked effectively for policy 
change. In most of these areas foundations did not substitute for, or comple-
ment, nineteenth-century governments, because those governments did not take 
the provision of opportunities for religion, scientific research, the arts, or, in 
most cases, higher education to be among their responsibilities.

Nineteenth-century endowments and funds certainly did not escape criti-
cism. Every religious movement, every denomination, indeed organized religion 
itself, had critics and detractors. Every cultural and educational initiative evoked 

21. For fuller detail on nineteenth-century foundations, see Hammack and Anheier (forthcom-
ing). The Massachusetts Hospital Life Insurance Company (active after 1825) combined the func-
tions of a trust company, an insurance company, and a charitable endowment. It donated a full third 
of its often considerable profits to the Massachusetts General Hospital. Related arrangements con-
tinue: according to its website, the United Methodist Development Fund “provides first-mortgage 
loans to United Methodist churches, districts, city societies, district unions, mission institutions, or 
conference church-extension agencies for the purchase of sites and for the purchase, construction, 
expansion, or major improvement of churches, parsonages, or mission buildings. . . . The UMDF 
accepts investments from United Methodists, sends them an interest check twice a year, then lends 
that money to United Methodist churches for new construction and/or renovation” (http://gbgm-
umc.org/who_we_are/ecg/umdf/ [September 2008]). Of course, under twentieth-century tax law, 
the United Methodist Development Fund is not technically a foundation.
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criticism. Lowell Institute lectures and Carnegie libraries greatly increased oppor-
tunities for many Americans to help themselves. Yet few nineteenth-century 
charities challenged contemporary treatment of African Americans or women. 
Much nineteenth-century philanthropy by foundations and proto-foundations 
was indeed particularistic, amateur, paternalist, elitist.

Classic Institution Building in the Early Twentieth Century

Most accounts of the history and character of American foundations derive from 
the classic institution-building period, the first half of the twentieth century, and 
most of the essays on context in this volume pay a good deal of attention to this 
period. General-purpose grant-making foundations became legal (on a state-by-
state basis) only with the rise of nonsectarianism and science and the formation 
of exceptionally large fortunes at the end of the nineteenth century. The best-
known foundations of this era—the several created by Andrew Carnegie and by 
John D. Rockefeller and his associates, together with the Rosenwald Fund, the 
Milbank Memorial Fund, the Russell Sage Foundation, the Twentieth Century 
Fund, the several Guggenheim foundations, and the Alfred P. Sloan Founda-
tion—did much to shape the basic institutions of American public and higher 
education, medical research and education, and scientific research. They suc-
ceeded by backing national cadres of institution builders and by funding and 
conferring legitimacy and prestige on new and reformed academic, professional, 
and research institutions. In their core fields, they found strong partners in cer-
tain regional foundations, in the rising professions, in industry, in the state legis-
latures, sometimes in the White House.

Over the first half of the twentieth century these foundations, as well as many 
others, also made substantial efforts in the fields of social welfare, the delivery of 
health care, the improvement of elementary and secondary education for chil-
dren from disadvantaged families, housing and regional planning, the promo-
tion of particular virtues and the suppression of particular vices, the arts, and 
international relations. But in those fields foundations often worked at cross-
purposes with one another and also encountered powerful countervailing forces. 
Finding few effective partners, some foundations did help, in several cases, to 
create notable communities of would-be change agents who struggled to make 
a difference.

Most accounts of foundations strongly emphasize the Carnegie, Rock-
efeller, and allied national foundations, and for good reason: during this dra-
matic period, these foundations held a large share of all foundation assets and 
pursued the most striking set of agendas. But another group of large founda-
tions played different roles. Several of these, especially around the Great Lakes 
and in the West—including the Cleveland Foundation, the Chicago Commu-
nity Trust, the Kresge Foundation, the Charles Stewart Mott Foundation, the 
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Buhl Foundation, the Children’s Fund of Michigan, the Field Foundation, the 
Amherst Wilder Foundation, the Lewis W. and Maud Hill Foundation, and 
the Charles Hayden Foundation, as well as quite a number of smaller regional 
funds, such as the Maurice and Laura Falk Foundation in Pittsburgh, the Louis 
D. Beaumont Foundation in Cleveland, the El Pomar Foundation in Colorado, 
the Katie and Thomas Haynes Memorial Educational Fund in California, and 
the Harold K. L. Castle Foundation in Hawaii—intervened within their own 
spheres to advance the national foundations’ efforts to institutionalize modern 
medicine and scientific research.

But many other regional foundations in these years sought less to advance 
modernization than to build selected regional institutions. Most notable, per-
haps, were efforts in Cleveland and elsewhere to develop the community foun-
dation and the community chest (the predecessor of the United Way movement) 
into substantial regional fundraising organizations, and the efforts of the W. K. 
Kellogg, Mott, and some other foundations to expand public health, local hos-
pitals, public libraries, and public education in rural areas and small towns. Also 
worth particular notice were the successful uses of foundations to build arts orga-
nizations ranging from the National Gallery, the Julliard School, and the Metro-
politan Opera to the Cranbrook School, Longwood Gardens, and the Kimbell, 
Nelson-Atkins, and Huntington museums. Meanwhile, most of the nineteenth-
century denominational foundations continued to grow and were joined, during 
the 1920s, 1930s, and 1940s, by new Baptist and Methodist foundations in the 
South. The Duke, Danforth, Lilly, and many other regional foundations, espe-
cially but by no means only in the South and the West, also emphasized their 
religious commitments.

As our colleagues Pamela Barnhouse Walters and Emily A. Bowman (chapter 
2), Steven C. Wheatley (chapter 4), and Daniel M. Fox (chapter 6) make clear, 
the most notable foundations did much to build America’s modern institutions 
in education, scientific research, and the professions. Many regional foundations 
built local institutions in these fields and helped connect them to national net-
works. National as well as regional foundations also continued to support the 
main Protestant denominations and to make other contributions to organized 
religion—a neglected field that Robert Wuthnow and Michael Lindsay (chap-
ter 14) begin to explore. Donors used foundations to advance other cherished 
cultural values, especially, as James Allen Smith (chapter 12) shows, by creating 
new organizations for the arts and, as Steven Heydemann and Rebecca T. Kinsey 
(chapter 10) demonstrate, in the field of international relations.

Efforts during these years to encourage systematic reforms in the delivery of 
health care, secondary education, social welfare, race relations, and family and 
recreational life produced decidedly more mixed results, as our colleagues Fox, 
Walters and Bowman, and Wolfgang Bielefeld and Jane Chu (chapter 8), as well 
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as others, argue.22 Opposition from general practitioners drove foundations from 
the health policy field. The New Deal overwhelmed strong foundation support 
for private social work agencies and for control over the social work profession. 
Having done much to create public school systems supported by local tax rev-
enues and to integrate public schools with private and public colleges, foun-
dations found themselves unable to persuade the school systems to adopt new 
policies. Foundation resources were insufficient to diagnose in a timely way the 
factors that brought the Great Depression, to maintain peace after World War I, 
to spread Christianity around the globe, to equalize access to education for Afri-
can Americans or anyone who lived in a rural area, or to raise moral standards. 
And in the absence of any systematic regulation, not a few donors used founda-
tions largely to enrich themselves and to preserve wealth for their families.23

Struggle for Strategy and Relevance in the Postwar Period

By the early 1950s, American foundations were operating in a new context. A 
great expansion in the role of government, sustained prosperity, and the very suc-
cess of earlier foundation efforts to build new, sustainable systems of key institu-
tions all worked together to reduce foundation influence. New issues demanded 
attention: the reconstruction of Western Europe, the cold war, and the collapse 
of the European colonial empires; the African American civil rights movement; 
the persistence of poverty; the new women’s movement. Large new nonsectarian 
foundations had been a dramatic new presence on the American scene in the 
first two decades of the twentieth century, but fewer new foundations appeared 
in the 1930s and 1940s, and when their numbers rose again in the 1950s and 
1960s, congressional hearings and new legislation sharply slowed the creation of 
new foundations. Whatever their field of action, for several decades foundations 
struggled to redefine their place in America’s civil society.

It is easy to forget how extensively Americans transformed their governments 
in the 1930s and 1940s. State and even municipal governments had traditionally 
taken the lead in most areas of domestic policy. Before the New Deal, the federal 
government had almost nothing at all to do with questions relating to scientific 
research, higher education, health and medicine, elementary and secondary educa-
tion, or social welfare and family relations. These were exactly the fields in which 
American foundations were then making their most notable contributions.24

22. Harlan (1958); Hammack and Wheeler (1994); Sealander (1997); Anderson and Moss (1999).
23. Goulden (1971); Nielsen (1972, 1985); Troyer (2000).
24. Joel Fleishman notes the foundation support in this period of work to eliminate hookworm 

and to develop insulin and the Pap smear test; historians of American science credit the Rock-
efeller and several other foundations with building research capabilities that during the early years 
of World War II made possible the Manhattan Project, the effort to develop radar and sonar, and 
the rapid advance of American aeronautics (Kohler 1991).
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By the early 1950s, federal agencies were providing overwhelmingly more 
money than foundations in most of these fields. The federal government did not 
crowd out the foundations: rather, its enormous resources and the nation’s new 
policy commitments transformed every field, so that research, higher and profes-
sional education, hospital care, and funds for the relief of the unemployed, the 
elderly, and the very poor could do far more than ever in the past. Meanwhile, 
across the nation, state and local governments, including school and other spe-
cial districts, had during the Depression added sales and income taxes to their 
traditional property-tax revenue bases and now raised more money than ever for 
education, welfare assistance, and recreation.

The transformation of America’s health, education, and welfare systems 
slowed during World War II and the early years of the cold war, but the suc-
cess of the civil rights movement and the passage of Great Society legislation in 
the mid-1960s revived the process. In just two years, 1965 and 1966, Congress 
passed the historic Civil Rights and Voting Rights acts, created Medicare and 
Medicaid and a new national system of grants and loans for college students, 
greatly expanded federal support for job training and other antipoverty initia-
tives, expanded the National Science Foundation, and established the National 
Endowments for the Arts and the Humanities.

Meanwhile, although American incomes continued to be unequal, aver-
age per capita income, measured in dollars of constant purchasing power, was 
growing steadily, from about $9,000 in 1960 to more than $23,000 in 2000.25 

Increased family incomes, which allowed for disproportionately increased spend-
ing on health care, school tuition, the arts, and other nonprofit services, com-
bined with steadily increasing government spending to make possible rapid 
growth in nonprofit employment.

The remarkable increases in private spending and government funding 
allowed foundation-funded fields to grow rapidly, at a time when foundation 
assets were growing slowly or stagnating and private giving was failing to move 
above its post–World War II peak of more than 2 percent of disposable income.26 
Private giving, including foundation giving and giving influenced by founda-
tion example, had accounted for a considerable share of nonprofit employment 
between 1900 and 1950. It accounted for a much smaller, and rapidly decreas-
ing, share thereafter.27

Market forces and federal funding requirements also imposed new constraints, 
limiting the possibilities for foundation influence on nonprofit organizations and 

25. Statistical tables can be found at “Economic Report of the President: 2008 Report Spread-
sheet Tables” (www.gpoaccess.gov/eop/tables08.html [July 9, 2008]).

26. Foundation Center data suggest that foundation assets grew little in relation to U.S. gross 
domestic product between the mid-1960s and the late 1980s. See also Burke (2001).

27. Hammack (2001).
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government agencies. Because federal priorities could and did change from year 
to year, from Congress to Congress and from president to president, foundations 
and other private donors could not be sure how their initiatives would fit into 
a changing scene, as our colleague Steven R. Smith has shown.28 In the 1940s, 
1950s, and 1960s, large portions of the funds appropriated under the G.I. Bill, 
the Hill-Burton hospital construction act, the National Defense Education Act, 
and the legislation of the Great Society went directly to existing—and to some 
extent foundation-shaped—nonprofit organizations and government agencies. 
Sometimes, as with the Head Start program, housing for the elderly, and the 
community development field, federal funds went to nonprofit organizations 
newly created to provide new services to previously underserved populations.

Then in the 1970s and 1980s, Congress dramatically shifted the bulk of this 
funding to voucher and voucherlike and loan programs. This change enabled 
patients, the disabled, the elderly, students, and others to act more like con-
sumers in a marketplace and significantly increased public support for federally 
funded programs. From the start, Medicaid and Medicare left it to patients (and 
those who advised them) to select hospitals, clinics, doctors, and treatments, 
then paid for the services rendered.29 Over the next two decades, Congress 
shifted other federal programs to this model, including student aid (increasingly 
involving loans), job training, and help in overcoming substance abuse. Food 
stamps and rent supplements, Medicaid, and disability payments supplemented 
or replaced existing welfare programs.

Federal funds came with strings. New rules imposed standards on the design 
of federal buildings and facilities; provisions for employee and public health 
and safety; program design; staff training, licensing, and certification; and insti-
tutional accreditation. They also enforced the newly established civil rights of 
women and minorities in hiring and promotion and in receipt of services. The 
U.S. Supreme Court affirmed that Congress had the power to set such rules. In 
every field, funding arrangements—fee structures, insurance arrangements, local 
taxes, streams of state and federal funds—as well as the standards and interests 
of professionals and other workers, shaped the provision of services in ways that, 
once established, were not easy to change.

All this forced the reconstruction of the fields in which foundations had long 
been active. And it forced foundations to reconsider their strategies.

Criticism of foundations inevitably increased as foundation efforts to change 
health care, education, family services, and other arrangements challenged 
the rapidly growing ranks of people whose interests as consumers, providers, 

28. Smith and Lipsky (1993); see also Gronbjerg (1993).
29. Medicare and Medicaid only reimburse for approved services rendered by accredited hos-

pitals and licensed providers. Medicare and Medicaid greatly expanded the health care market but 
increased that market’s regulation.
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employees, and taxpayers were vested in these fields. Some criticism was the 
political product of cold war–era fears such as those exploited by Senator Joseph 
McCarthy. Efforts to use foundations to shield family wealth from taxes and to 
maintain dynastic control over business firms—efforts that, as we have noted, 
grew rapidly in some quarters during the 1950s30—also provoked criticism. 
These critiques, together with complaints about the political activism of a few 
foundations, culminated in the Tax Reform Act of 1969, which increased public 
reporting requirements and formalized restrictions on the political activities of 
foundations.31

Together, changes in the fields foundations addressed as well as in their 
own positions led to a great deal of rethinking about appropriate roles. Greatly 
reduced relative wealth and other postwar conditions simply did not allow foun-
dations to play the dramatic institution-building roles that had been available to 
them in the century’s early decades.

As the chapters in this book demonstrate, foundations made many contri-
butions during recent decades, but their contributions went in many different 
directions. Their contributions cannot be summed up in a phrase like “sup-
ported the creation of American denominationalism and the public library sys-
tem” or “built major institutions in public education, higher education, medi-
cine, international relations, and research.” Nor did foundations in the postwar 
decades play decisive roles in most of the fields examined in the previous section.

Acceptance of Foundation Variety and a Focus on Sustainable Results  
in the Present Period

By the 1990s American foundations were experiencing renewed growth in num-
bers and resources, yet they found themselves in ever more complex and chal-
lenging fields, fields now heavily populated by institutions that had grown even 
larger in size and capacity. And while foundations grew, other sources of fund-
ing—notably, consumer and government spending—continued to grow faster. 
No longer able to play the sometimes dominant institution-shaping roles for 
which they had long been most celebrated and criticized, foundations entered 
a new era marked by increased transparency, an emphasis on achievable results, 
creative efforts to address the failures of government as well as of the market by 
enhancing civil society’s capacity for self-organization, and an acceptance of the 
extraordinary diversity of foundation size, approach, and purpose.

30. Troyer (2000).
31. Although the Carnegie and Rockefeller foundations and their leaders, the Russell Sage 

Foundation, and the Twentieth Century Fund, provided notable counter-examples, most founda-
tions had traditionally insisted on privacy, even secrecy. The law did not require more. For this 
reason, there are hardly any reliable measures of the numbers or assets of foundations before the 
late 1970s. 
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Several of the studies in this volume, together with other evidence, persuade 
us that foundations are indeed entering a new period. Both foundations and 
their publics are coming to accept that foundations are widely diverse and var-
ied, in size, focus, purpose, approach, and operations. Both foundations and 
their publics increasingly understand that foundation resources—even, as Bill 
Gates insists, those of the very largest—are and will always be quite limited in 
relation to the fields they address. Moreover, both foundations and their pub-
lics are interested in realistic claims and measurable results. Given their limited 
resources, many foundations are putting a renewed emphasis on creative efforts 
to mobilize collaborators and exert leverage.

At the beginning of the new millennium, American foundations find them-
selves in a situation that is dramatically different from that of the classic founda-
tion period of the early twentieth century. In relation to the fields they address, 
foundations now have significantly less money. Other nonprofit and government 
institutions, often with far greater resources, occupy those fields. Early in the 
twentieth century, few families had been able to afford to send their children to 
high school, let alone college or professional school—or to pay for the limited 
medical care then available, or to provide private assisted-living services for infirm 
elderly parents. By 2000 greatly increased prosperity changed those circumstances 
for as much as half of the American population. And while federal government 
funding had been almost entirely absent from health care, education, and social 
services before the New Deal and the Great Society, the federal government now 
directs at least 5 percent of the entire U.S. economy toward work in those fields. 
Before the 1960s few federal regulations affected those fields: by the 1990s federal 
rulebooks and court decisions imposed extensive controls on the operations of 
every entity engaged in the fields of health, education, and welfare.

Responding to these new realities, foundations have come to redefine their 
ambitions and their practices. While foundations continue to use the legal forms 
that allow them to define their missions broadly as embracing “social welfare” 
in general, increasingly they address specific, specialized needs in well-defined 
niches. Collectively, foundations have taken on an ever-widening array of pur-
poses; individually, increasing numbers of foundations are undertaking more 
precisely defined activities toward goals that can be specified and monitored.

Most postwar foundations had their origins in earlier decades, and many 
postwar foundation leaders had continued to think in terms of earlier eras. They 
understood their work in ways derived from nineteenth-century religious and 
community charity or from foundations’ remarkable prewar institution-build-
ing achievements. Almost half of today’s thirty largest foundations, by contrast, 
received their funds not in the first thirty years of the twentieth century but in 
the last twenty. Most new donors did not make their fortunes by accepting the 
status quo. They have come onto the scene after most of the changes detailed in 
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the preceding pages and long after the notable achievements of the institution 
builders of the twentieth century’s early decades.

Foundations have increased their commitment to transparency in many ways. 
Some of these are collective. The Foundation Center has continued to expand 
and enhance the information it provides not only about grant making but about 
foundations in general. The National Center for Charitable Statistics has created 
easily available data sets and summary sources of statistics. Foundations pro-
vided large start-up funds for the GuideStar website, which makes available to 
anyone the forms that foundations—and indeed nonprofits of all kinds—must 
file annually with the U.S. Internal Revenue Service. As access to this informa-
tion increased, the Internal Revenue Service, working closely with Independent 
Sector (an umbrella organization for American nonprofits), the National Cen-
ter for Charitable Statistics, and others, has substantially revised, clarified, and 
expanded its data collection activities. The Indiana University Center on Phi-
lanthropy has developed a continuing survey of American’s charitable beliefs and 
actions,32 and other research centers around the country monitor patterns and 
trends of the U.S. nonprofit sector.

Many individual foundations have taken moves toward increased transpar-
ency that fit with their own missions. The Robert Wood Johnson Foundation, 
the Wallace Foundation, and others have taken to publishing, or posting on the 
web, extensive evaluations of their programs. Like an increasing number of foun-
dations, the Jessie Ball duPont Fund undertakes and publishes extensive studies 
of the fields it addresses.

Foundations increasingly link their emphasis on transparency to their grow-
ing commitment to evaluating impact and achieving measurable results. For the 
Annie E. Casey Foundation, to take one example, this has meant developing 
the notable Kids Count measures of child welfare, as well as identifying and 
encouraging wide attention to the plight of children in foster care who age out 
of government-funded support on their eighteenth birthdays and must imme-
diately become self-supporting. For the PewCharitable Trusts, it has meant sig-
nificant investment in gathering and making available information about the 
press. We could multiply examples in many directions. Key actors at the Ford, 
Annenberg, Thomas Fordham, Walton Family, and other foundations engaged 
in the renewal and reform of elementary and secondary education have created 
an extensive literature on the challenges and possibilities of foundation work in 
that set of fields.33 They are far from achieving consensus on what works, but 
they have done much to inform discussions of policy and practice.

32. Center on Philanthropy Panel Study, “Center on Philanthropy Study Panel” (www.philanthropy. 
iupui.edu/Research/COPPS/ [November 13, 2009]).

33. See, for example, the contributions to F. M. Hess (2005b); Bacchetti and Ehrlich (2006); 
Domanico and others (2000); Glennan and others (2004). 
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The creative efforts of many foundations to address what they see as the fail-
ures of government attracted a great deal of favorable attention during a period 
in which the market often seemed to enhance civil society’s capacity for self-
organization. Several foundations have expressed a renewed emphasis on social 
entrepreneurship and have worked to define new philanthropic instruments, 
even to promote for-profit approaches to the solution of social problems. The 
desire to move beyond regulation was of course very much in tune with main-
stream thinking in business and policy analysis during the 1980s, the 1990s, and 
the early years of the twenty-first century. The 2008 collapse of so many Ameri-
can and international financial institutions has raised many questions about 
deregulation and has made governmental solutions seem more attractive. But as 
we see it, foundations have been responding not just to current fashion but to 
serious analysis of social change and to very real changes in their own position.

Not surprisingly, California’s Silicon Valley has strongly fostered new phil-
anthropic approaches, although other urban centers, including New York, Los 
Angeles, Chicago, Houston, and Seattle, have seen similar developments. The 
creation of the microchip and software industries, the dot-com boom of the 
mid-1990s, and the rise of the Internet as a business tool drew attention to new 
business models even as they created extraordinary new private wealth. The rapid 
success of start-up companies ranging from Intel, Microsoft, Hewlett-Packard, 
eBay, and Google—like the earlier successes of Benjamin Frankin, the Lowells, 
George Peabody, Andrew Carnegie, John D. Rockefeller, Julius Rosenwald, and 
Henry Ford—owed in large part to entrepreneurship. Like their philanthropic 
predecessors, several of the recent donors have channeled their entrepreneurial 
spirit into new forms of philanthropy.

Pierre Omidyar, the founder of eBay, and the Google.org foundation seek 
to break down what they view as outmoded distinctions between philanthropy 
and business.34 They and others insist that general solutions to social problems 
require “going to scale” in ways best mastered by some of the largest, most rap-
idly growing corporations. Several Google initiatives, not unlike a number of 
the initiatives of the Bill and Melinda Gates Foundation and the projects of Bill 
Clinton’s foundation, have emphasized the strategic application of technology, 
science, and medicine to global problems of health, climate change, and educa-
tion. Other initiatives promoted by Omidyar and eBay cofounder Jeffrey Skoll, 
as well as by the much older Surdna Foundation and many others, hope to iden-
tify individual young “social entrepreneurs,” mentor them, and encourage them 
to pursue distinctive careers.

34. Douglas McGray, “Network Philanthropy,” Los Angeles Times Magazine, January 21, 2007; 
see also Omidyar Network (www.omidyar.net).
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Current leaders of several other recently established foundations (the Gates, 
Ewing Marion Kauffman, and United Nations foundations, for example) as well 
as leaders of several older foundations—Cleveland, Hewlett, and many oth-
ers—have added their own calls for imaginative, entrepreneurial approaches to 
foundation philanthropy.35 Some of these call for new initiatives directed toward 
the creation of new organizations, new practices, even new orientations for the 
economies of entire regions. Others insist that foundations can make perhaps 
their greatest impact by acting to increase the capabilities of existing organiza-
tions. Foundations have funded several important initiatives in this last direc-
tion, including those of Grantmakers for Effective Organizations, the Center for 
Effective Philanthropy, and the Stanford Social Innovation Review.36

It is not yet clear whether available resources will suffice to achieve the more 
expansive ambitions of the new foundations. These ambitions reflect a belief 
that civil society has a greater capacity for self-renewal and less need for gov-
ernment than most foundation leaders had believed during earlier eras.37 Some 
advocates of new initiatives also (and controversially) call for a reconsideration of 
the long-settled distinction between philanthropic and profit-seeking activities. 
Many argue that foundations can achieve the greatest impact—acting as social 
entrepreneurs and risk takers as well as institution builders and value conservers.

Yet while many foundations celebrate the capacity of civil society for self-
organization, others continue to emphasize that there can be no alternative to 
using the regulatory and funding capabilities of government if society is to make 
progress toward improving health, the environment, or opportunity for all. Our 
colleagues document a number of creative and effective foundation efforts to 
find ways to make government more effective. They cite important cases in 

35. See, for example, Brest and Harvey (2008), and Brest’s blog, “Strategic Philanthropy,” 
November 13, 2008 (www.huffingtonpost.com/paul-brest/strategic-philanthropy_b_143675.html). 

36. The search for effectiveness is a strong, continuing thrust in the foundation field, although it 
will take changing form from time to time. The leaders of one interesting initiative wrote in Novem-
ber 2008 that “unfortunately, in the past few years the funding environment for GivingNet’s cat-
egory of nonprofit work, philanthropy infrastructure, has been dramatically reduced. This type of 
funding goes in cycles, and we rode a great wave of ‘operational effectiveness’ funding from [a num-
ber of foundations]. . . . The board and management of GivingNet have decided that it is best to 
complete the organization’s original program on a high note, declare a limited victory, and thus allow 
all involved to re-focus resources and energy on future opportunities.” Community Foundations 
of America, “The Impact of Giving” [http://communityfoundationsonline.net (December 2008)]. 

37. The most recent example is the 2008 launch of the World Wide Web Foundation. Seeded 
with a $5 million grant from the John S. and James L. Knight Foundation, the WWW Founda-
tion hopes to raise enough to become an important catalyst for the future development of the 
web in ways that will allow access by and benefit underserved, economically deprived communities 
throughout the world. 
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elementary and secondary education (involving the Annenberg, Walton, and 
many other foundations), in arts education (notably by the Wallace Founda-
tion), in health (involving the R. W. Johnson and the Henry J. Kaiser Fam-
ily foundations and the Milbank Memorial and other funds), in the reform of 
welfare, and in the effort to reduce poverty (involving the Ford, Annie E. Casey, 
Rockefeller, and many other foundations).

It would be wrong to conclude on a note that suggests that all foundations 
subscribe to any single set of approaches. Instead, we step back for a moment to 
emphasize the extraordinary diversity of foundation size, approach, and purpose 
and to suggest that acceptance of that diversity is increasing. Recent decades 
have seen a remarkable and still little-studied flowering of religious foundations 
devoted not only to the oldest-established mainline Protestant denominations 
but also to evangelical Protestantism in many of its varieties, to the many dimen-
sions of Judaism, and even to Catholic causes that had long made minimal use 
of foundations.38 The liberal National Committee for Responsive Philanthropy 
critiques the field from a progressive standpoint; the Philanthropy Roundtable 
and the Capital Research Center comment from the right. In its efforts to pro-
vide an umbrella for the entire field, the Council on Foundations has set up 
a number of specialized committees. Foundation program officers have orga-
nized a large and increasing number of grant makers in particular fields ranging 
from aging and the arts to the environment and health to the U.S. International 
Grantmaking project.

Hence it is no surprise that those who call for new foundation approaches do 
not speak with a single voice. Some emphasize transparency and accountability 
to the widest public; others emphasize results (in fields they deem of preeminent 
importance) above all. Whereas some of the proponents of entrepreneurialism 
tout their projects with impressive enthusiasm, others urge modesty.39 Several 
notable foundation leaders have called, quietly as well as eloquently, for renewed 
emphasis on fidelity to valued religious or cultural traditions.40 Government-
sponsored hospital conversion funds often emphasize their commitment to 
equality. While many of the most vocal contributors to the debate are based on 
the West Coast or in New York, the W. K. Kellogg, Charles Stuart Mott, Kresge, 
Lilly, MacArthur, Cleveland, and other midwestern foundations continue to 

38. Many religious foundations are small, as our colleagues Wuthnow and Lindsay note; but 
even among the thirty largest, the Lilly Endowment and the Tulsa Community Foundation pay 
special attention to Protestantism (among other religious and secular causes), while the Harry and 
Jeanette Weinberg Foundation pays special attention to certain Jewish institutions. A notable recent 
development is the creation of foundations to support Catholic charities in Cleveland and several 
other dioceses. 

39. See Karoff (2004); also Cuninggim (1972). 
40. The Lilly Endowment is notable in its efforts to maintain religious and cultural traditions.
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redefine their efforts to expand opportunity for self-improvement. The most 
rapid foundation growth is occurring in the South.

What does seem different from the past are the acceptance of limitation, the 
search for leverage, the emphasis on such intangible foundation resources as 
reputation and the ability to convene, enhanced transparency, openness to new 
approaches, and the embracing of foundation diversity. We see all this both in the 
new foundations and in many of those that are larger and established. Could it 
be, as the chapters in this volume suggest, that at the beginning of the twenty-first 
century, the institution of the philanthropic foundation is finding a new role?
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National Standards for U.S. Community Foundations™ 

National Standards accreditation represents operational 
effectiveness to foster excellence in community philanthropy. 

 
 
 
 
 
 

With confidence in their operations, community foundations can 
innovate and take risks necessary to solve complex social problems. 

 

 

Value of Accreditation 
- Unlimited use of high quality, vetted sample policies and procedures specifically tailored to 

community foundations. 

- An incentive to attract serious board members assured that your foundation is stable and 
legally sound. 

- Resources for staff training and transition because policies are in place and well documented. 

- Some states provide incentives to accredited community foundations through tax credits and 
eligibility for managing state resources. See more about Iowa, Kentucky, Maryland, and 
California. 

- The National Standards Seal and the Marketing Toolkit make it easy for you to share your 
community foundation’s achievement with your community. 

“I am very much a supporter of 
Standards. I am very pleased Standards 
has stream-lined the process and 
content.” 
Steven A. Gilliland, CEO & President, 
Harrison County Community Foundation 

Who is accredited? 
 

500 
Accredited Community Foundations 

 
 

 
 
 
 

 

We do this in two ways: 
1. We create standards for operationally and legally sound community 

foundations. 
2. We lead community foundation staff and boards through the process of 

achieving operational excellence. 
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http://www.iowacommunityfoundations.org/endow-iowa.aspx
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http://www.cof.org/content/national-standards-communications-toolkit
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For Community Foundations, From Community Foundations 

 
Community foundation leaders began conversations about a voluntary self-regulation program in the late 

1990s. These leaders recognized that policymakers were considering increasing regulation on foundations 

and that community members had difficulty distinguishing community foundations from other types of 

foundations and nonprofits. By the early 2000s, field leaders organized and began the design of the 

National Standards accreditation program. In 2005 the first community foundations were accredited.   

In 2008, the Community Foundation National Standards Board, a Type I supporting organization of the 

Council on Foundations, was created to administer the National Standards. The Council owns the National 

Standards and the Community Foundation National Standards Board administers the program.  This 

structure creates a checks and balances structure for the accreditation program to ensure program 

integrity.  

Every five years, the National Standards and the accreditation program are reviewed and updated. The 
National Standards revision occurs in a two-part process, engaging the field and welcoming input from all 
parties.   
 

 
 
The Standards Action Team started meeting in 2013. They reviewed and revised the 41 existing National 
Standards and recommended 26 streamlined Standards to the Council on Foundations Board. These 
proposed Standards were then opened to the field for comment, and the Council’s Board of Directors 
voted to accept their recommendations in March 2014.   
 

The Community Foundation National Standards Board then 
took the 26 National Standards and reviewed the process 
for submission and review. 
 
One of the most common comments was that the 
Standards process took too long – often as much as 100 
hours of staff time. The Standards Action Team was clear 
that the revised Standards had to be easier to use for all 
community foundations. The new process and streamlined 
standards could cut staff hours spent on accreditation by 
half or more. 
 
The new process will take effect in January 2015, applicable 
to your next accreditation cycle. 

Before: 
41 complex and 

redundant 
Standards 

Now: 
26 clear and 
streamlined 
Standards 

Old 
Standards

New 
Standards

Foundation Staff Hours on Accreditation

Use Less Staff Time

http://www.cfstandards.org/
mailto:submissions@cfstandards.org
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2015 National Standards Revisions At-a-Glance 
 

We Heard We Responded 

 
What passes National Standards? 
The National Standards 
requirements are vague. What the 
reviewers know will pass and what 
I know to submit are very far 
apart. 

 
Clarity, sample documents, and checklists: We hear you! 
Overtime, it became unclear what actually passed Standards, but 
we are working with you to fix this. 

 We separated the legal requirements from the 

organization effectiveness requirements. 

 We are offering new and updated resources. Policy 

samples now include coversheets with law, best 

practices, and common mistakes. 

 

The process is cumbersome!  
The binders, the coversheets, it is 
confusing and redundant. There 
has to be an easier way. 

Online at last: For years, the cost of online accreditation software 
was prohibitive.  However, we’ve found a cost friendly solution 
that simplifies your renewal process. You will be able to: 

 Confirm your compliance with the full National Standards 

just once. 

 Annual updates to your accreditation will only ask about 

changes in your policies or the law. 

 

The Standards are redundant! 
National Standards ask for the 
same information multiple times. 

Streamlined: The Standards Action Team rigorously reviewed the 
National Standards and found the redundancies.  

 The new Standards retain the same level of rigor without 

the extra hoops to jump through.  

 New Standards are added to reflect changes to our work, 

like using social media. 

 

It takes so long!  
Accreditation sometimes takes 
more than a year and hours upon 
hours of staff time. Help! 

Up to 60% time savings: Streamlined National Standards, new 
samples, online submission, and easy annual updates save you 
time and money: 

 Minimize staff time spent on accreditation without 

jeopardizing the program’s integrity. 

 Spend more time on the work that impacts your 

community. 

It’s hard to budget for Standards. 
A one-time expense every five 
years is difficult to budget when 
our budget is only a few percent of 
our total endowment. This hurts! 
 

Easy to budget: Because accreditation will be updated annually, 
the cost of the program is now spread out over years.  The initial 
online submission is $1,250 and annual renewal is $1,000 
(subject to inflation). 

 
Online portal accessible now!  Applicable to your next accreditation cycle. 

http://www.cfstandards.org/
mailto:submissions@cfstandards.org
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Revised National Standards  

1. Meeting the Definition of a Community Foundation 
A community foundation is a tax-exempt, nonprofit, autonomous, nonsectarian philanthropic 

institution supported by the public with the long-term goals of: 

- Building permanent, component funds established by many separate donors to carry 

out their charitable interests; 

- Supporting the broad-based charitable interests and benefitting the residents of a 

defined geographic area, typically no larger than a state; and 

- Serving in leadership roles on important community issues. 

 
2. An Independent Board that Reflects the Community 

A community foundation has an independent governing body that ensures that the community 

foundation reflects and serves the breadth and diversity of the community. 

 

3. Foundation Control over Component Funds 
A community foundation’s governing body retains variance power by which it may modify any 

restriction or condition on the distribution of assets, if circumstances warrant. Further, with 

respect to assets held in trust, the governing body must have the power to replace any 

participating trustee for breach of fiduciary duty. 

 
4. Advance the Foundation’s Mission, Strategy, and Policies 

A community foundation’s governing body is responsible for the mission, strategic direction, and 

policies of a foundation. 

 

5. A Board and Staff that is Responsible for Operational Health 

A community foundation's governing body ensures the financial health and sustainability of the 

foundation by: 

a. Ensuring adequate human and financial resources that are used solely in furtherance of 

the foundation’s mission, 

b. Approving the foundation’s budget and monitoring performance related to the budget,  

c. Ensuring sound oversight and transparency of investment and spending policies and 

practices, and 
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d. Holding the foundation's chief executive officer (or equivalent in the case of all-

volunteer foundations) accountable for the operations of the foundation. 

 
6. A Board that Approves and Monitors Policies and Grants 

A community foundation's governing body approves and monitors policies regulating the ethical 

operations of the community foundation, ensures that the community foundation meets all 

legal requirements, and approves all grants. 

 
7. A Board that is Independent 

A community foundation's governing body is not controlled by any other nonprofit foundation; 

by any single family, business, or governmental entity; or by any narrow group within the 

community it serves. 

 
8. Board and CEO Compensation 

A community foundation's governing body oversees a clearly articulated process for board 

governance and serves without compensation (exclusive of the chief executive officer). 

 
9. A Board with Oversight and Control of Geographic Affiliates 

A community foundation's governing body maintains oversight and control over geographic 

affiliates. A geographic affiliate is a component fund (or collection of component funds), 

established within or by the community foundation, serving a defined geographic region and 

under a common advisory group. 

 
10. A Board and Staff Actively Developing Broad Support 

A community foundation has, or is actively working to develop, broad support in the form of 

contributions from many separate, unrelated donors with diverse charitable interests and 

accepts and administers diverse gift and fund types to meet the varied philanthropic objectives 

of donors and the needs of the community it serves. 

 
11. The Board Secures Discretionary Resources 

A community foundation has a long-term goal of securing discretionary resources to address the 

changing needs of the community it serves. 
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12. The Board Demonstrates Legal and Fiduciary Control 
A community foundation's governing body has legal and fiduciary control over all contributions 

received, adopts appropriate gift and fund acceptance policies, and makes these policies 

available upon request. 

 

13. A Board Oversees Fund Management and Financial Records 
A community foundation is a steward of charitable funds, which invests and prudently manages 

funds and maintains accurate financial records. 

 

14. The Board is Accountable and Transparent about Programs and Finances 
A community foundation is accountable to the community it serves and demonstrates this 

accountability by regularly disseminating information on its programs, finances, investment, and 

spending policies. 

 

15. The Foundation Maintains Fund Records 
A community foundation maintains a written record of the terms and conditions of each 

component fund and all applicable records must reference the variance power. 

 

16. Board and Staff Honors Donor Intent and the Law 
A community foundation honors the charitable intentions of its donors, consistent with 

community needs, and maintains a balance between donor involvement and governing board 

control, in accordance with all applicable laws and regulations. 

 

17. The Board Has and Makes Public the Annual Audit 
A community foundation has an annual audit (or financial review, when assets total less than $5 

million) that is performed by an independent public accountant, reviewed and accepted by the 

governing body, and made available to the public upon request.  

 

18. The Board Oversees Diverse Grantmaking 
A community foundation operates a broad grants program to multiple grantees that is not 

limited by mission to a single focus or cause or exclusively to the interests of a particular 

constituency, and widely disseminates grant guidelines to ensure the fullest possible 

participation from the community it serves. 

 

19. The Board’s Discretionary Grants Respond to Community Needs 
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A community foundation awards some grants from its discretionary resources through open, 

competitive processes that address the changing needs of the community. 

 

20. The Community Foundation Oversees Grantmaking Due Diligence 
A community foundation performs due diligence to ensure that grants will be used for 

charitable purposes and assesses the impact of its grantmkaing. 

 

21. The Board Oversees Donor Education and Engagement 
A community foundation educates and engages donors in identifying and addressing community 

issues and grantmaking opportunities. 

 

22. Foundation Provides Gift Acknowledgement and Fund Statement for 

Donors 
A community foundation promptly and accurately acknowledges gifts and provides fund 

statements, at least annually, to those donors who wish to receive them. 

 

23. Privacy and Confidentiality 
A community foundation keeps all private information obtained with respect to donors and 

prospects confidential to the fullest extent possible. If a community foundation uses an online 

giving portal, it must ensure that it protects donor data, honors donor intent, and discloses any 

transaction fees. 

 

24. The Board Displays Community Leadership 
A community foundation identifies and addresses community issues and opportunities.  It 

strives to serve in leadership roles, including convening, and to assess the impact of its 

community leadership. 

 

25. The Board Oversees Social Media and Communications 
A community foundation communicates openly and transparently on a regular basis. If social 

media is used by employees or in foundation communications, the community foundation 

develops a social media policy. 

 

26. The Board Oversees Advocacy and Lobbying Activities 
When involved in advocacy or lobbying activities, a community foundation ensures it is in 

compliance with applicable federal and state regulations.  



Donor Advised Fund Timeline 
 

February, 2015 

Abbreviated Timeline  
Selected Highlights from History  

of Donor Advised Funds  
 

1931 – New York Community Trust establishes the first donor advised fund (DAF). 
 
1969 – The 1969 Tax Reform Act creates distinctions between private foundations and public 

charities, including a more favorable tax deduction for contributions to public charities and the 
public support test (170(b)(1)(A)(vi). 

 
1972 – Treasury Regulations define the public support test and the characteristics of a 

community foundation: “single entity with component funds subject to a common governing 
instrument, a name that conveys the concept of capital or endowment, a common governing 
body with exclusive legal control over funds.” 

 
1980 – The Council on Foundations (COF) board approves Principles & Practices for Effective 

Grantmaking on 06/16/1980. (November 4, 1982, the board requires that all COF members 
subscribe to the 11 Principles and Practices. This is the beginning of the Council supporting 
voluntary self-regulation. ) 
 

1986 – Tax Reform Act of 1986 imposes more stringent obligations and payment deadlines on 

private foundations for UBIT and excise tax. DAFs gain popularity as an alternative to private 
foundations. 

 
1987 – National Foundation, Inc. v. United States, 13 Cl. Ct. 486, 493 (1987) opens the market 

for DAFs. The court holds that an organization that (1) raises funds and (2) distributes them to 
other charities, and (3) administers a wide variety of charitable projects, mostly recommended 
by its donors, qualifies for exemption under section 501(c)(3), (4) provided the board maintains 
ownership and control over donated funds and can accept or reject suggestions or requests 
made by donors. 

 
1991 - Fidelity Investments® establishes the Gift Fund as an independent public charity, 

governed by a Board of Trustees, the majority of whom are independent of Fidelity 
Investments. Vanguard establishes a fund in 1997, and Schwab in 1999. 

 
1997 – Jack Shakely, President of the California Community Foundation writes a letter to the 

Editor of The Chronicle of Philanthropy criticizing commercial gift funds. He also retains outside 
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legal counsel to analyze the legality of commercial gift funds, finding that “that 501(c)(3) status 
was improper when the DAF provided profits to its nonexempt sponsor.” 
 
COF and Shakely organize meetings and COF representatives meet with Cathy Livingston (then 
at Department of Treasury) and Tim Hanford (Ways and Means Committee staff) to discuss a 
proposal developed by the COF Committee on Community Foundations Legal Subcommittee 
that would effectively preclude charities sponsored by financial institutions from qualifying for 
public charity status. (They would be classified as private foundations.) Response from Hanford 
was “hostile,” and efforts temporarily cease.  

 
1998 

 John Edie, Senior Vice President at COF, attempts to build a coalition of supporters 
(including university and religious charities) to lobby Treasury and Hill to remove public 
charity status from Fidelity Charitable Gift Fund. Gains press attention. 

 Fidelity revises some policies, including guaranteeing a 5% minimum annual aggregate 
distribution and eliminating grants to private foundations and foreign charities. IRS 
confirmed the fund’s public charity status (unusual action). These revisions now referred 
to as The Vanguard Principles. 

 COF representatives again meet with Congressional staff (Hanford and Joint Committee 
on Taxation). The Congressional staff outlines the concept of a “foundation 
management organization (FMO)” and note that a draft proposal will be put out for 
comment by Ways and Means “early in 1999.”   

 FMOs are defined as public charities with at least 25 percent of their assets subject to 
donor advice. FMOs are subject to restrictions including (1) a limit on the fair market 
value deductions to gifts of cash or publicly traded stock, (2) private foundation rules 
specifically self-dealing, five percent payout, excess business holdings, and jeopardy 
investment rules; (3) grants would be restricted to domestic 501(c)3 charities; and, (4) 
donor advising ends with the death of the donor. 

 In addition, the draft proposal affects supporting organizations by (1) repealing Type III 
supporting organizations, and (2) considering the application of DAF rules to Type I and 
Type II supporting organizations. 

 The COF responds saying the FMO proposal is completely unacceptable and Congress 
could expect immediate, massive resistance. 

 
1999 - Council staff, supported by the Legal Subcommittee (of the Community Foundation 

Committee), draft an alternative proposal to FMO. The draft, though never widely-distributed, 
contemplated a written agreement between the charity and the donor. 
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2000 

 President Clinton’s budget includes a recommendation from Department of Treasury to 
provide uniform rules for the operation of DAFs.  

 COF, in extensive coordination with the Community Foundation Legal and Legislative 
Action Team and the Legal Advisory Subcommittee, submits an informal set of 
comments and suggestions to the Treasury Department and Congress. United Jewish 
Communities submit comments supporting the COF response paper. Gift Funds drafts 
statuary language for legislation and submits it to House Ways and Means Committee 
tax staff. Mid-year it becomes clear that legislation will not be enacted in 2000. 

 Throughout the year, COF works with the Ways and Means Committee, urging that the 
nature and operations of community foundations be taken into account as DAF 
legislation is drafted. COF participates in the drafting process and at year-end completes 
“Donor Advised Funds: A Draft Proposal to Clarify the Legal Framework.”   

 Community Foundations Leadership Team approves National Standards for U.S. 
Community Foundations™.  

o “In light of recent IRS investigation of some national donor advised fund 
providers, those standards also establish, through self-regulation, some legal, 
ethical, and effective practices at a level high enough to meet the increased 
scrutiny of donors, government and the press.” (Foundation News & 
Commentary, September/October 2002). 

 
2004 - Senate Finance Committee releases staff discussion draft to reform tax exempt 

organizations. COF submits comments.  
 
2005 - National Standards for U.S. Community Foundations™ accredits the first community 

foundations. 

 
2006 - Pension Protection Act (PPA) provides additional clarity on DAFs. As of February 2015, 

regulations have not been promulgated for some parts of the Act.  
 

2008 - National Standards for U.S. Community Foundations™ are revised to reflect the PPA. 

 

2014  

 Chairman Camp releases the Tax Reform Act of 2014 which includes over twenty 
exempt organization provisions including a 5-year DAF payout.   

 Projection that in 2015, Fidelity Charitable will become the largest public charity in the 
United States displacing United Way.   



1The term “charities” or “charitable organizations” when used in this staff discussion draft
refers to any organization described in section 501(c)(3).
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 Staff Discussion Draft

This discussion draft is released by the Finance Committee as a staff document.  The document
reflects proposals for reforms and best practices in the area of tax-exempt organizations based
on staff investigations and research as well as proposals from practitioners, officers and
directors of charities, academia and other interested parties.  This document is a work-in-
progress and is meant to encourage and foster additional comments and suggestions as the
Finance Committee continues to consider possible legislation.

A. Exempt Status Reforms

1. Five-year review of tax-exempt status by the IRS.

On every fifth anniversary of the IRS’s determination of the tax-exempt status of an
organization that is required to apply for such status, the organization would be required to file
with the IRS such information as would enable the IRS to determine whether the organization
continues to be organized and operated exclusively for an exempt purposes (i.e. whether the
original determination letter should remain in effect). Information to be filed would include
current articles of incorporation and by-laws, conflicts of interest policies, evidence of
accreditation, management policies regarding best practices, a detailed narrative about the
organization’s practices, and financial statements.  Such information would be made publicly
available. The IRS would not be required to issue a new determination letter (or to review all
organizations), but would be permitted to revoke tax-exempt status if a review undertaken by the
IRS concluded that the organization no longer was entitled to exemption. Failure to file the five-
year review would result in loss of tax-exempt status.  A sliding scale processing fee would be
charged of all filers by IRS/EO to cover all costs of the reviews performed.  (If adequate funding
is provided from a 990 filing fee or appropriation of the tax on net investment income of private
foundations, a fee for the five-year review may not be required).1

2. Donor advised fund reforms

In general, donor advised funds (DAF) are public charities that primarily make grants to
charitable beneficiaries pursuant to advice provided by the donor.  Donor advised funds are not
defined under present law and are not subject to any special rules regarding organizational and
operational requirements; yet the donor advised fund model is susceptible to abuse.  Definitional
and other requirements with respect to DAFs would include: 1) Contributions to a DAF other
than cash or publicly traded securities would have to be sold within one year of contribution and
a plan for sale must exist at the time of gift (alternatively, a DAF may accept only cash or



2See Donors Set Up Grant-Making Groups, Then Borrow Back Their Gifts, Lipman and
Williams, the Chronicle of Philanthropy, February 5, 2004.   Note: the sources cited in this staff
discussion draft are not intended to be exhaustive of the materials relied on in this draft but are
provided to be helpful to the reader.
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publicly traded securities); 2) a DAF would not be permitted to make grants to a non-operating
private foundation or to individuals; 3) a DAF would be required to secure from the grantee an
acknowledgment that the grant will not convey a private benefit to the advising donor; 4) a DAF
would be required to meet an aggregate annual payout consisting solely of grants paid of 5
percent of the DAF’s assets – failure to meet the payout would result in a tax similar to that
applicable to private nonoperating foundations; 5) individual accounts in a DAF would have to
meet a minimum activity threshold; 6) a DAF would be required to disclose its existence on its
Form 990 and show satisfaction of the payout and all other requirements; 7) grants by a DAF to
nondomestic organizations would be permitted only if the nondomestic organization appears on
an IRS published list of approved foreign organizations; 8) DAF grants would be permitted to
satisfy a donor’s charitable pledge; 9) a DAF’s investment managers would be hired according to
arm’s length principles; 10) a DAF generally would not be permitted to expend amounts for
grantee selection, such as site visits, that extend beyond basic due diligence of grant approval;
and 11) fees for referrals or transfers of funds to a DAF would be limited.  

3. Supporting organizations

Eliminate Type III supporting organizations.  This has been an area of significant abuse. 
Donor Advised Funds can effectively substitute to serve legitimate purposes of such
organizations.2

4. Revise exemption standards for credit counseling organizations

A nonprofit credit counseling agency would be eligible for exempt status as an
organization described in section 501(c)(3) or (c)(4) only if it: (1) at all times conducts as its
primary activity (a) the providing of educational information to the general public on budgeting,
buying practices, and the sound use of consumer credit; (b) assisting individuals and families
with financial problems by providing them with individual counseling tailored to their specific
needs and circumstances, and, if necessary, by establishing budget plans; or (c) any combination
of such activities;  (2) makes no loans to debtors, negotiates no loans on behalf of debtors, and
provides no credit repair services (i.e., services for the purpose of improving any consumer’s
credit record, credit history, or credit rating) or similar services; (3) may not refuse to provide
counseling services to a consumer due to inability to pay or to qualify for debt management plan
enrollment, or because of a consumer’s unwillingness to enroll in a debt management plan; (4)
limits any debt management and similar services to individuals or families for whom a debt
management plan is determined to be the most appropriate means to relieve financial distress; (5)
at all times has a board of directors or other governing body (a) that is controlled by persons who
represent the broad interests of the public, consisting of public officials acting in their capacities
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as such, persons having special knowledge or expertise in credit counseling and education, and
community leaders, such as elected or appointed officials, clergy, educators, civic leaders, or
other such persons representing a broad cross-section of the views and interests of the
community; and (b) not more than 20 percent of the voting power of which is vested in persons
who are employed by the organization or who will benefit financially, directly or indirectly, from
the organization’s activities (other than through the receipt of reasonable directors fees); and (6)
is not related to a person that is in the business of lending money or that provides debt
management, credit repair, payment processing, and similar services.

In addition to the above, a credit counseling agency would be exempt as a charitable or
educational organization only if it (1) at all times is organized and operated exclusively for
charitable or education purposes; (2) charges no fees or nominal fees for services provided to
low-income individuals and families and for credit counseling or education services (and waives
its fees in those instances where payment would work a financial hardship), receives no
compensation for referrals for services provided to the consumer, and does not solicit voluntary
contributions from its clients during the initial counseling process or while the client is receiving
services from the organization; (3) limits any debt management services to low-income
individuals and families; and (4) satisfies all other requirements of section 501(c)(3).    

A nonprofit credit counseling agency would be eligible for exempt status as an
organization described in section 501(c)(4) only if it: (1) charges no or nominal fees for its credit
counseling and education services (and waives its fees in those instances where payment would
work a financial hardship), receives no compensation for referrals for services provided to the
consumer, and any fees charged for debt management and other services must be reasonable in
relation to the services provided by the organization to the client; and (2) satisfies the other
requirements of section 501(c)(4).  

5. Revoke charitable status for accommodations to tax shelters

Charitable organizations that are determined by the IRS to be accommodating parties to a
listed tax shelter transaction or reported transactions (with a significant purpose of tax avoidance) 
must have received affirmation that the transaction is not a listed or reported transaction.  Failure
to receive such an affirmation would result in revocation of section 170 status (ability for donors
to receive charitable deduction for contribution) for one year with reinstatement only after
determination by IRS.   There would be a 100 percent  tax on all accommodation fees or other
direct benefits – net of certain costs to charity.  

B.  Insider and Disqualified Person Reforms

1. Apply private foundation self-dealing rules to public charities and modify intermediate
sanction compensation rules

Under present law, excise taxes apply if private foundations engage in acts of self-dealing



3See Reforming Nonprofit Corporation Law, Hansmann, 129 U. Pa. L. Rev. 497, 569 -
573 (1981) (proposal of flat prohibition against all self-dealing transactions involving controlled
persons in nonprofit organizations).

4See Governing Nonprofit Organizations: Federal and State Law and Regulation,
Fremont-Smith, Belknap Harvard, p. 455 (2004) (advocating removal of punitive taxes imposed
on foundations but advocating at the same time adoption of more meaningful sanctions on
foundation managers who have caused the foundation to enter into the prohibited transactions;   
considers whether the standard for sanctions on manager involvement in prohibited transactions
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with disqualified persons. Self-dealing transactions generally include the sale, exchange, or
leasing of property; the lending of money or other extension of credit; the furnishing of goods,
services, or facilities; payment of unreasonable compensation by a private foundation; transfer to
or use by a disqualified person of a private foundation’s income or assets; and certain payments
to government officials.  With the exception of the payment of unreasonable compensation, these
rules would be extended to public charities (and social welfare organizations) so that, in general,
self-dealing transactions between a public charity (or social welfare organization) and a
disqualified person would result in excise taxes. In general, the definition of disqualified person
for purposes of the private foundation rules would be adopted for public charities, except that
adjustments would be made to include persons with substantial influence over the organization,
and the rules would be modified as necessary to take into account relationships with affiliated or
supporting entities. With respect to compensation, the regulations that apply to the compensation
arrangements of public charities generally would be modified with respect to the rebuttable
presumption of reasonableness and reliance on expert opinion as to reasonableness.3

2. Expand definition of disqualified person

For purposes of the self-dealing rules (as modified to apply to public charities and social
welfare organizations), the definition of a disqualified person would be modified to include a
corporation or partnership with respect to which a disqualified person is a person of substantial
influence.

3. Increase taxes for self-dealing, jeopardizing investments, and taxable expenditures

Initial taxes for acts of self-dealing (including as applied to public charities) would be
increased from 5 percent to XX percent of amount involved with respect to the self-dealer and
from 2.5 percent to XX percent with respect to the foundation manager. The tax on the
foundation management for participation in a jeopardizing investment of the foundation would
be increased from 5 percent of the amount invested to XX percent. If a foundation manager fails
to agree to correction of the jeopardizing investment, the penalty for such failure would be
increased from 5 percent of the amount of the investment to XX percent. The tax on foundation
managers for agreeing to make a taxable expenditure would be increased from 2.5 percent of the
amount expended to XX percent.4



should be “knew or should have known” instead of the present law standard of knowledge that
the act involved was a violation and was not willful and  was due to a reasonable cause – “a
heavy burden for the IRS to prove.”)

5See Foundation Trustee Fees: Use and Abuse, Ahn, Eisenberg and Khamvongsa, The
Center for Public and Nonprofit Leadership, Georgetown Public Policy Institute (September
2003).
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4. Compensation of private foundation trustees

Many private foundations choose not to pay any compensation to trustees. Some private
foundations, however, choose to pay trustees significant sums as compensation  for work that
some would argue should be conducted voluntarily and not to the detriment of charitable
beneficiaries.5  Under the proposal, compensation to trustees of a nonoperating private
foundation would not be permitted; or, in the alternative, would be permitted up to a statutorily
prescribed de minimis amount.

5. Compensation of disqualified persons.

Compensation of disqualified persons at nonoperating private foundations (other than
persons who are disqualified by reason of employment) must use comparable federal government
rates for similar work and similar time to support salary. Compensation (or severance payments)
to other individuals above $200,000 (and above $75,000 for disqualified persons – not including
persons who are disqualified as a manager) trigger filing of additional supporting material with
the IRS, which would be publicly available.  The IRS would charge a sliding-scale processing fee
to review.  In addition, all compensation that is subject to special IRS filing requirements must be
approved annually and in advance by the Board of Directors (excluding from the approval
process those members of the Board who have a conflict with respect to the compensation being
considered).

C.  Grants and Expense Reforms

1. Treatment of administrative expenses of nonoperating foundations

Private nonoperating foundations that have administrative expenses (which would be
defined for this purpose as any expense of a private nonoperating foundation other than a grant to
charity) above 10 percent of the foundation’s total expenses would be required to file additional
supporting material with the IRS, which would be publicly available. Review by the IRS of such
supporting material would include a review for purposes of determining whether the
administrative expense was “reasonable and necessary” for purposes of counting as a qualifying
distribution under the payout rules. The IRS would charge a sliding-scale processing fee to
review.  Administrative costs above 35 percent of a foundation’s total expenses would not count
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as a qualifying distribution for purposes of the payout requirement.

2.  Encourage additional grant-making by private foundations

For each year that a private foundation pays out more than 12 percent of the foundation’s
non-charitable use assets return exclusively for grants, the foundation would not have any
liability for the excise tax on net investment income in such year. 

3. Prohibit foundation grants to donor advised funds.

In order to prevent circumvention of foundation anti-abuse rules, private foundations
would be prohibited from making grants to donor advised funds. 

4. Limit amounts paid for travel, meals, and accommodation

For purposes of paying expenses for travel, meals, and accommodation, charities would
be subject to the applicable U.S. government rate, or an alternative established/published
nonprofit corporate rate (perhaps published by the IRS). A penalty for failure to comply would be
10 percent of the excess payment, payable by the organization and disgorgement of the excess by
the individual. Public charities would not be subject to such limitations if, for each expense in
excess of the limitation, the Board of Directors of the charity approves the expense and such
approval is disclosed on the charity’s Form 990.

D.  Federal-State Coordination of Actions and Proceedings

1. Establish standards for acquisition/conversion of a non-profit

Concerns have been raised that conversions of tax exempt organizations to for profit
organizations have not been conducted in a manner that sufficiently protects charitable interests
and assets.  The proposal would establish standards for review by State/Federal authorities of
conversion transactions to ensure that the acquisition or other conversion occurs only if it is
found by the State or Federal reviewer to be necessary to serve the public interest and best serves
the interests of the intended beneficiaries of the organization’s assets.  IRS reporting
requirements would be imposed on an exempt organization considering a conversion and would
be publicly available (e.g., notification of the IRS within 10 days of establishing intent to pursue
a conversion transaction; execution of letter of intent to convert; execution of definitive
agreement to convert; adoption of conversion plan; adoption of material changes to the plan or
agreement; and consummation of conversion plan).  In addition, the organization must provide
the IRS a reasonable opportunity to participate in a conversion proceeding conducted or overseen
by State authorities, both as a creditor relating to potential unpaid conversion taxes and as a
protector of charitable trust assets.  Completion of conversion would have to be conditioned upon
IRS approval of the conversion (or failure to disapprove within one year of seeking approval) or
consummation of conversion would trigger Federal tax liability for the organization at the highest



6See generally, The Fiduciary Duties of Nonprofit Directors and Officers: Paradoxes,
Problems, and Proposed Reforms, Goldschmid, 23 Iowa J. Corp. L. 631, 651 -52 (1998)
(suggesting heightened scrutiny and disclosure for conversions).  

7GAO-02-526 Tax-Exempt Organizations: Improvements Possible in Public, IRS, and
State Oversight of Charities  (April 2002).

8See Reengineering Nonprofit Financial Accountability: Toward a More Reliable
Foundation for Regulation, Keating and Frumkin, Hauser Center for Nonprofit Organizations
and The Kennedy School of Government, Harvard University (August 2000) and Can Public
Trust in Nonprofits and Governments Be Restored?, Herzlinger, Harv. Bus Rev., (March-April
1996).  
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corporate/trust income tax rate on unrealized built in gains on assets held by the organization at
the time of conversion (including any assets disposed of in contemplation of conversion).6  This
would apply to any substantially similar transaction where major charitable assets are transferred
to a for profit entity.  IRS would be allowed to impose a filing fee. 

The proposal would impose modified self dealing or excess benefit transaction rules with
respect to severance arrangements and stock (and stock rights) arrangements with respect to
successor entities to address officer and employee compensation arrangements entered into with
respect to conversion transactions, and establish reporting requirements for the same.  

2. Provide States the authority to pursue federal actions

States would be provided the authority to pursue certain Federal tax law violations by
exempt organizations with approval of the IRS. States already are provided such authority with
respect to certain Federal law violations that are enforced by the Federal Trade Commission.

E. Improve Quality and Scope of Forms 990 and Financial Statements

The Form 990 (and related Forms 990-PF and 990-EZ) is an annual information return
filed each year with the IRS by most exempt organizations. In general, its purpose is to provide
detailed financial and programmatic information about the organization. The form is publicly
available and serves as the basis for oversight of tax exempt organizations and information to the
public. In a report to the Finance Committee, the General Accounting Office found significant
problems in the accuracy and completeness of Form 990.7   Other studies, including by the
General Accounting Office, have highlighted that there are no common standards for filing the
Form 990 and thus similarly situated charities can have very different Form 990s.8   Because of
the significant role played by the Form 990 in public and governmental oversight of tax-exempt
organizations, some reforms are necessary to ensure accurate, complete, timely, consistent, and
informative reporting by exempt organizations.



9The CARE Act of 2003 contains a proposal that generally would revoke the exemption
of an organization that failed to file a Form 990 for three consecutive years.

10The CARE Act of 2003 contains a proposal that generally extends the present law
penalty on return preparers of a tax return to persons who prepare (for compensation) the
information return of an exempt organization.
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1. Require signature by Chief Executive Officer

Require that the chief executive officer (or equivalent officer) of a tax-exempt
organization sign a declaration under penalties of perjury that the chief executive officer has put
in place processes and procedures to ensure that the organization’s Federal information return
and tax return (including Form 990T) complies with the Internal Revenue Code and that the CEO
was provided reasonable assurance of the accuracy and completeness of all material aspects of
the return.  This declaration would be part of the information or tax return. A similar proposal in
the Senate JOBS bill requires that the CEO of a taxable corporation make an attestation
regarding the corporation’s tax return.

2. Penalties for failure to file complete and accurate 990.

The present law penalty for failure to file or to include required information is $20/day up
to the lesser of $10,000 or 5 percent of gross receipts per return (increased to $100/day up to
$50,000 per return for organizations with gross receipts over $1 million in a year). Under the
proposal, the penalty for failure to file would be doubled and for organizations with gross
receipts over $2 million per year, the present law penalty would be tripled. Failure to file a
required 990 for two consecutive years (or for three of four years) could result in loss of tax
exemption, or other penalties such as loss of status as an organization to which deductible
contributions may be made.9

In addition, a separate penalty of $20/day would apply to each failure to include required
information on a filed 990 (for example, failure to check a required box), up to a per return
maximum of the lesser of $20,000 or 5 percent of the organization’s gross receipts.  For
organizations with gross receipts over $1 million the rate would be $40/day with a per return
maximum of $50,000.  For organizations with gross receipts over $2 million the rate would be
$75/day with a per return maximum of $100,000.  Additional penalties could be brought against
a CEO who signs the return as well as against a paid preparer (including employees).10  All
penalties would be retained by Exempt Organizations within the IRS.

3. Penalty for failure to file timely 990

Extended delays in filing the Form 990 affect the ability of donors to evaluate a charitable
organization for purposes of making contributions as well as effective oversight.  Under the



11See generally, BBB Wise Giving Alliance, Standards for Charity Accountability (BBB),
Standard 11, and Evangelical Council for Financial Accountability (ECFA) Standard 3.
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proposal, extensions of greater than 4 months would be considered a failure to file. 

4. Electronic filing

The IRS may require tax exempt organizations to file electronically.  The IRS would be
required to have electronic filing capability in place by January 1, 2006.   The IRS would be
required to capture all data required to be  reported through electronic filing by January 1, 2007. 
The IRS also would be required to coordinate electronic filing with State officials to assist State
law enforcement, encourage uniform reporting and simplify reporting for tax exempt
organizations.

5. Standards for filing

The IRS must promulgate standards for filing a Form 990.  Standards would be required
by January 1, 2006.  As noted above, because there are no standards for filing a Form 990,
similarly situated charities can have materially different Form 990s.  As a financial statement will
be required for most large charities, the standards for the financial statement should conform with
the similar data requests from a Form 990.  

6. Independent audits or reviews.

Form 990 (and/or annual report) would be subject to a review by an independent auditor
for conformity to established Form 990 filing standards. The auditor’s report would be attached
to the Form 990 and would be a public document. In addition, for an exempt organization with
over $250,000 of gross receipts, an independent audit of the organization’s financial statements
would be required, including certification regarding the organization’s exposure to the unrelated
business income tax. A new auditor must be used at least every five years. If the
organization’s gross receipts exceeds $100,000 but is not more than $250,000, its financial
statements must be reviewed by a certified public accountant.11

7. Enhanced disclosure of related organizations and insider transactions

Require, as an attachment to Form 990, an affiliations chart showing the organization’s
relationship with its affiliated exempt and nonexempt organizations. Require enhanced 990
reporting of formation of taxable subsidiaries, and enhanced disclosure of an exempt
organization’s transactions with such organizations. Require enhanced 990 reporting of insider
deals and ancillary joint ventures.  Require that an exempt organization attach to Form 990 a
schedule listing all partnership interests and the tax exempt organization’s role in the partnership.
Require that an exempt organization attach to Form 990 all tax opinions received by the



12See BBB, Standard 13.
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organization involving agreements with insiders, and all conflicts of interest opinions. 

8. Disclosure of performance goals, activities, and expenses in Form 990 and in financial
statements

Charitable organizations with over $250,000 in gross receipts would be required to
include in the Form 990 a detailed description of the organization’s annual performance goals
and measurements for meeting those goals (to be established by the Board of Directors) for the
past year and goals for the coming year.  The purpose of this requirement would be to assist
donors to better determine an organization’s accomplishments and goals in deciding whether to
donate, and not as a point of review by the IRS.  

Charitable organizations would be required to disclose material changes in activities,
operations or structure. Charitable organizations would be required to accurately report the
charity’s expenses, including any joint cost allocations, in its financial statements and Form
990.12   Exempt organizations would be required to report how often the Board of Directors met
and how often the Board met, without the CEO (or equivalent) present.

9. Disclose investments of public charities

Public charities would be required to make publicly available,  upon request, the
charities’ investments.  A somewhat similar, but more extensive requirement, is already placed
on private foundations.  Smaller public charities would not be required to provide such
information.

F. Public Availability of Documents

Public oversight is critical to ensuring that an exempt organization continues to operate in
accordance with its tax exempt status. For charitable organizations, public oversight provides
donors with vital information for determining which organizations have the programs and
practices that will ensure that contributions will be spent as intended. Oversight is facilitated
under present law by mandated public disclosure of information returns and applications for tax-
exempt status, but more can be done.

1. Disclosure of financial statements

Exempt organizations would be required to disclose to the public the organization’s
financial statements.

2. Web-site disclosure



13This proposal follows a recommendation of the staff of the Joint Committee on
Taxation. Joint Committee on Taxation, Study of Present-Law Taxpayer Confidentiality an
Disclosure Provisions – Volume II: Study of Disclosure Provisions Relating to Tax-Exempt
Organizations (January 28, 2000), p. 5-7 (noting that such information will be of benefit to
the public in determining whether the organization is in compliance with the law and how
the organization is using funds).

14
 This proposal follows a recommendation of the staff of the Joint Committee on

Taxation. Joint Committee on Taxation, Study of Present-Law Taxpayer Confidentiality an
Disclosure Provisions – Volume II: Study of Disclosure Provisions Relating to Tax-Exempt
Organizations (January 28, 2000), p. 93.
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Exempt organizations with a web-site would be required to post on such site any return
that is required to be made public by present law, the organization’s application for tax
exemption, the organization’s determination letter from the IRS, and the organization’s financial
statements for the five most recent years.

3. Publication of final determinations

The results of audits of tax-exempt organizations and closing agreements with tax exempt
organizations would be disclosed without redaction.13  Disclosure may be redact the organizations
identity if  the audit is initiated  pursuant to a voluntary disclosure by the tax-exempt
organization to the IRS.

4. Require public disclosure of Form 990-T and affiliated organization returns

The Form 990-T is the tax return filed by exempt organizations with unrelated business
taxable income. The form would be made public (with appropriate redactions, e.g., for trade
secrets). In addition, the tax returns filed by affiliated organizations would be made public
(perhaps as part of a revised Form 990-T).14

5. Require public corporation filing of charitable giving return.

Publicly-traded corporations would be required to file annually with the IRS a return
showing all gifts over $10,000 (in the aggregate) for which a charitable deduction is claimed by
the corporation in the corporation’s taxable year. Such return would be made publicly available.

G. Encourage Strong Governance and Best Practices for Exempt Organizations

1. Board Duties



15The duties of a board that are described in this paper would also be the duties of a
trustee for a charitable trust.  
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A charitable organization shall be managed by its board of directors or trustees (in the
case of a charitable trust).15 In performing duties, a Board member has to perform his or her
duties in good faith; with the care an ordinarily prudent person in a like position would exercise
under similar circumstances; and in a manner the director reasonably believes to be in the best
interests of the mission, goals, and purposes of the corporation. An individual who has special
skills or expertise has a duty to use such skills or expertise. Federal liability for breach of these
duties would be established.

Any compensation consultant to the charity must be hired by and report to the board,
and must be independent.  Compensation for all management positions must be approved
annually and in advance unless there is no change in compensation other than an inflation
adjustment. Compensation arrangements must be explained and justified and publicly disclosed
(with such explanation) in a manner that can be understood by an individual with a basic
business background.

A  The Board must establish basic organizational and management policies and procedures of
organization and review any proposed deviations.

A  The Board must establish, review, and approve program objectives and performance
measures and, review and approve significant transactions.

A  The Board must review and approve the auditing and accounting principles and practices used
in preparing the organization’s financial statements and must retain and replace the
organization’s independent auditor. An independent auditor must be hired by the Board and each
such auditor may be retained only five years.

A  The Board must review and approve the organization’s budget and financial objectives as well
as significant investments, joint ventures, and business transactions.

A  The Board must oversee the conduct of the corporation’s business and evaluate whether the
business is being properly managed.

A  The Board must establish a conflicts of interest policy (which would be required to be
disclosed with the 990), and require a summary of conflicts determinations made during the 990
reporting year.

A  The Board must establish and oversee a compliance program to address regulatory and liability
concerns.



16See The Sarbanes-Oxley Act and Implications for Nonprofit Organizations,
BoardSource and Independent Sector (2003)(useful discussion of provisions of whistleblower
protections and other provisions of Sarbanes-Oxley and nonprofit organizations).  

17See generally, BBB Standard 4, ECFA Standard 2.

18See generally Wrongdoing by Officers and Directors of Charities: A Survey of Press
Reports 1995-2002, Fremont-Smith and Kosaras, 42 Exempt Organization Tax Review 25
(2003) (noting the number of repeat offenders in the survey) and Where the Law Ends: the Social
Control of Corporate Behavior, C. Stone, 148-189 (1975) (advantages of suspension in corporate
world).  
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    The Board must establish procedures to address complaints and prevent retaliation against
whistleblowers.16 

All of these requirements must be confirmed on the Form 990.   Relaxation of certain of
these rules might be appropriate for smaller tax exempt organizations.  

2. Board Composition

Board shall be comprised of no less than three members and no greater than fifteen. No more
than one member may be directly or indirectly compensated by the organization.  Compensated
members may not serve as the board’s chair or treasurer.17

   For public charities, at least one
board member or one-fifth of the Board must be independent.  A higher number of independent
board members might be required in limited cases.  An independent member would be defined as
free of any relationship with the corporation or its management that may impair or appear to
impair the director’s ability to make independent judgments.

3. Board/Officer Removal

Prohibition on services. Any individual that is not permitted to serve on the board of a
publicly traded company due to Federal, State (or exchange) law may not serve on the board of
an exempt organization. Any individual that has been criminally convicted of a Federal or State
charge of fraud, or similar offense, may not serve on the board or as an officer of an exempt
organization for 5 years after the conviction. Any individual who has been convicted of a crime
under the laws enforced by the Federal Trade Commission, U.S. Postal Service or State Attorney
General for actions related to service as an officer or director of a tax exempt organization (or the
crime arose from an organization that falsely presented itself as a tax exempt organization) may
not serve as an officer/director for a tax exempt organization for 5 years.  An organization or its
officers/members that knowingly retained a person who is not so permitted to serve such
organization would be subject to penalty.18

IRS Authority. The IRS would have the authority to require the removal of any board



19Compare with the Administration’s proposed Millennium Challenge Account (MCA)
which uses independent ratings (ex. Freedom House for Civil Liberties) for determining
countries that will receive support.  Treasury Under Secretary John Taylor Testimony before the
Senate Committee on Foreign Relations, March 4, 2003 (www.treas.gov/press/release/js80.htm).

20See Nonprofit Compensation and the Market, Frumkin and Andre-Clark, 21 Hawaii L.
Rev. 425, 476 (Winter 1999)(general discussion about accreditation).
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member, officer, or employee of an exempt organization who has been found to have violated
self-dealing rules, conflicts of interest, excess benefit transaction rules, private inurement rules,
or charitable solicitation laws. The IRS may require that such individual may not serve on any
other exempt organization for a period of years.  An organization that knowingly retained a
person who is not so permitted to serve would lose tax exempt status or be subject to a lesser
penalty.

4. Government encouragement of best practices.

Grant-Making and Contracts. In determining the recipients of Federal government grants
and contracts to tax exempt organizations, the responsible Federal government agency issuing the
grant or contract would be required to give favorable consideration to organizations that are
accredited by IRS designated entities that establish best practices for tax exempt organizations.
The IRS would annually determine those organizations, with a preference for organizations that
perform an independent review of accredited organizations and that audit applications for
accreditation.19

Combined Federal Campaign.  The IRS, in consultation with OPM, will establish best
practices/governance requirements/accreditation for charities participating in the Combined
Federal Campaign (CFC). The IRS will ensure that the best practices/governance requirements
for the CFC are uniform nationwide in order to encourage charities to participate in the CFC.

5. Accreditation.

There would be an authorization of $10 million to the IRS to support accreditation of
charities nationwide, in States, as well as accreditation of charities of particular classes (e.g.
private foundations, land conservation groups, etc.).  The IRS can initiate its own accreditation
efforts as well as solicit requests.  Priority would be given to proposals with matching dollars.
The IRS would have the authority to contract with tax exempt organizations that would create
and manage an accreditation program to establish best practices and give accreditation to
members that meet best practices and review organizations on an ongoing basis for compliance.
Such organizations could require dues by members to meet costs; and contract authority to
review member information and take corrective action.  The IRS would have the authority to
base charitable status or authority of a charity to accept charitable donations on whether an
organization is accredited.20  The proposal should encourage accreditation that is already taking



21See Standards for Excellence Institute (www.standards
forexcellenceinstitute.org)(discussion of accreditation efforts in states).  

22See Fremont-Smith at 454 (pressing need for adoption of the Modern Prudent Investor
rule as the standard for compliance).  
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place at the state level (e.g. Maryland, Ohio, Pennsylvania, Georgia and Louisiana) or in
particular classes (nonprofit hospitals, zoos and universities already subject to accreditation).21  

6. Establish prudent investor rules

A prudent investor rule would apply to the investment activities of charitable
organizations.  Many States apply a prudent investor standard to non-profit entities incorporated
in the State; such State standards would inform the development of a Federal standard.22

H. Funding of Exempt Organizations and for State Enforcement and Education

In 1969, Congress determined that nonoperating private foundations should pay a tax on
net investment income and that the proceeds of such tax should be used to fund the Exempt
Organizations function within the IRS. Although the tax has been collected since 1969, the
funds raised from the tax were not appropriated to Exempt Organizations and, in 1998,
the authorization for making such appropriation was repealed from the Internal Revenue Code.
Under the proposal, the authorization for appropriation of up to $200 million of revenue from the
tax on the net investment income of private foundations would be reinstated.  Alternatively, a
filing fee would be imposed on organizations that file the Form 990 (or 990-EZ, or 990-PF) and
retained by Exempt Organizations.  The amount of the fee would be determined based on an
organization’s gross receipts or assets.  Proceeds from the fee (or appropriation) would be used
for a number of purposes, including:

A  State Enforcement-- Funding of $25 million to States for exempt organization oversight and
enforcement pursuant to a formula of $100,000 for each State with matching federal dollars for
each new dollar in State spending.

A  Funding of $25 million for nonprofit exempt organizations that educate other tax exempt
organizations on best practices and inform the public of charities that are engaged in best
practices; such funds would be provided to State organizations as well as national organizations
to ensure an education presence in each state; a priority would be given to organizations that
assist small charities in meeting proper standards and accreditation.

A  Five year review of the exempt status of charitable organizations (see above), foundation
classifications of charitable organizations, and exempt status of all other tax exempt groups.

A  Funding of $10 million for accreditation (see above).



23See A Taxing Time for the Bishop Estate: What is the IRS Role in Charity Governance? 
Brody, 21 Hawaii L. Rev. 537, 568 (Winter 1999) (discussion of 1977 Treasury Department
proposed equity powers).  
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A  Funding of $5 million to facilitate public access and review of Form 990s and other
information for all tax exempt organizations.

A  Establish Exempt Organization Hotline for reporting abuses by charities and complaints by
donors and beneficiaries.

A  Information sharing with State Attorneys General, the Federal Trade Commission, and the U.S.
Postal Service for enforcement purposes, including referrals by the IRS and an annual report to
Congress by the General Accounting Office of the results of such referrals (as well as referrals
from the FTC, USPS, and State AG’s to the IRS).

I.  Tax Court Equity Authorities, Private Relator and Valuation

1.  Tax Court Equity Authorities

The US Tax Court would be invested with 1) equity powers (including, but not limited to,
power to rescind transactions, surcharge trustees and order accountings) to remedy any detriment
to a philanthropic organization resulting from any violation of the substantive rules, and 2) equity
powers (including, but not limited to, power to substitute trustees, divest assets, enjoin activities
and appoint receivers) to ensure that the organization’s assets are preserved for philanthropic
purposes and that violations of the substantive rules will not occur in the future.  In the event that
appropriate State authorities institute action against a philanthropic organization or individuals
based upon acts which constitute a violation of substantive rules of law applicable to such
organization, the US Tax Court before whom the federal civil action is instituted or is pending
would be required to defer action on any equitable relief for protection of the organization or
preservation of its assets for its philanthropic purposes until conclusion of the State court action.
At the conclusion of the State court action, the Tax Court could consider the State action
adequate or provide further equitable relief, consistent with the State action, as the case warrants.
However, no action by a State court would defer or abate the imposition of the initial Federal
excise taxes for the violations.23

a. The IRS or a director/board member may seek the removal of any director/board
member or officer by the Tax Court. The Tax Court may remove the director or officer if the
court finds that 1) the director or officer engaged in fraudulent or dishonest conduct, or gross
abuse of authority or discretion with respect to the corporation or 2) has failed to perform his or
her duties in good faith; with the care an ordinarily prudent person in a like position would
exercise under similar circumstances; and in a manner the director/officer reasonably believes to



24See generally Cal Corp Code Section 5142 (allowing, inter alia, officers and directors to
bring an action against a charitable trust) as well as the Revised Model Nonprofit Corporation
Act (1987) Section 6.30 Derivative Suits (allowing directors and members to bring derivative
suits).  
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be in the best interests of the goals and purpose of the corporation. The court must find that
removal is in the best interest of meeting the goals and purpose of the corporation. The court may
bar the director or officer from serving on the board in any capacity, or any board for a period
prescribed by the court.

2.  Private Action - Directors. 

Any director/trustee (at the time of bringing the proceeding) may bring a proceeding. A
complaint in a proceeding brought in the right of a corporation (or trust) must be verified and
alleged with particularity the demand made, if any, to obtain action by the directors and state
either why the complainants could not obtain the action or why they did not make the demand. If
a demand for action was made and the corporation’s investigation of the demand is in progress
when the proceeding is filed, the court may stay the suit until the investigation is completed.

On the termination of the proceeding the court may require the complainants to pay any
defendant’s reasonable expenses (including counsel fees) incurred in defending the suit if it finds
that the proceeding was commenced frivolously or in bad faith.

If the proceeding on behalf of the corporation results in the corporation taking some
action requested by the complainants or otherwise was successful, in whole or in part, or if
anything was received by the complainants as the result of a judgment, compromise or settlement
of an action or claim, the court may award the complainants reasonable expenses (including
counsel fees).24

3.  Private Relator Action - Individual. 

Any individual may submit a complaint regarding a charity to the IRS for review.   The
individual will pay a $250 filing fee and $10,000 fine for frivolous filing. A complaint in a
proceeding brought in the right of a corporation/trust must be verified by the IRS and allege with
particularity the demand made, if any, to obtain action by the directors and state either why the
complainants could not obtain the action or why they did not make the demand. If a demand for
action was made and the corporations’ investigation of the demand is in progress when the
proceeding is filed, the court or IRS may stay the suit until the investigation is completed. At all
times the IRS will retain control of the suit. In addition, the IRS must refer the suit to the relevant
state official prior to taking action. The state official has up to thirty days to stay the suit.

On the termination of the proceeding the court may require the complainants to pay any
defendant’s reasonable expenses (including counsel fees) incurred in defending the suit if it finds



25See generally, Regulating the Management of Charities: Trust Law, Corporate Law,
and Tax Law, Gary, 21 Hawaii L. Rev. 593, 624 - 627, 647 (Winter 1999), Unsettled Standing:
Who (Else) Should Enforce the Duties of Charitable Fiduciaries?, Atkinson, 23 Iowa J. Corp. L.
655, 684 - 85 and n. 146 (Summer, 1998) (general discussion about benefits – and concerns – of
granting standing to members and relators) and Fremont-Smith at 449 (“The best solution is to
have an active and interested attorney general who will take action to correct abuses.  There is
also precedent for allowing him to let individuals bring suit in his name if he believes there is
merit to the action but is disinclined to do so himself.”).  Also see Fla. Stat. 617.2003 (allowing
an individual to have the government initiate suit if the individual provides prima facie evidence
to sustain charge and sufficient money to cover court costs and expenses).
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that the proceeding was commenced frivolously or in bad faith.

If the proceeding on behalf of the corporation results in the corporation taking some
action requested by the complainants or otherwise was successful, in whole or in part, or if
anything was received by the complainants as the result of a judgment, compromise or settlement
of an action or claim, the court may award the complainants reasonable expenses (including
counsel fees).25

4.  Valuation Resolution.

To assist in resolving Federal tax valuation disputes, a mandatory baseball arbitration
procedure is proposed.  The arbitration method known as “baseball arbitration” (sometimes
referred to as final offer arbitration) involves each party in a proceeding submitting a number to
the arbitrator, and providing that number to the other party, on the understanding that following a
hearing, the arbitrator will select one of the parties’ numbers to resolve the dispute.  In a baseball
player contract arbitration proceeding, the arbitrator is limited to selecting only one of the two
figures submitted by the player and the owner.

For purposes of determining the value of property contributed to a charity (other than
cash or publicly traded securities) to determine any Federal tax liability, the taxpayer and the IRS
would be bound by baseball arbitration principles specifically adapted to the tax administration
process. 

Under the proposal, the taxpayer becomes bound by the taxpayer’s valuation used in the
tax return, at the time the taxpayer is notified that the return has been selected by the IRS for
examination.  Prior to that time, the taxpayer may amend the return to modify the valuation taken
in the return.  The IRS is required to make a valuation determination at the examination stage,
and becomes bound by its valuation position once it issues to the taxpayer the proposed notice of
audit adjustment.  During  the examination stage of the proceeding, the IRS is free to negotiate
with the taxpayer to reach a valuation agreement at any time up to the IRS issuing the notice of
proposed audit adjustment.    



Page 19 of  19

During the appeals stage of the proceeding, the IRS and the taxpayer are bound by the
parties’ respective valuation positions.  The IRS Appeals Officer may accept only one of the two
valuation positions (IRS’ or the taxpayer’s) to dispose of the valuation issue.  If the taxpayer
disagrees with the value selected by the IRS during appeals, the taxpayer must litigate the
valuation issue.  During litigation, the court is required to select the taxpayer’s or the IRS’
valuation position.  The proposal permits a court to award reasonable appraisal costs to the
prevailing party in limited circumstances.
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